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H.R.  4239  AND  H.  CON.  RES.  240:  JOBS 
THROUGH  ANTI-PIRACY 


TUESDAY,  MAY  3,  1994 

House  of  Representatives, 
Committee  on  Foreign  Affairs, 
Subcommittee  on  Economic  Policy, 

Trade  and  Environment, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  1:30  p.m.  in  room 
2172,  Rayburn  House  Office  Building,  Hon.  Sam  Grejdenson  (chair- 
man of  the  subcommittee)  presiding. 

Mr.  Gejdenson.  The  committee  will  come  to  order. 

These  figures,  $483  billion,  8  percent  of  the  U.S.  gross  national 
product,  represent  U.S.  industries  that  are  based  on  intellectual 
property;  companies  involved  in  computer  software,  pharma- 
ceuticals, agrichemicals,  movies,  books,  CD's,  consumer  products. 
Anything  and  anybody  that  has  claim  to  a  patent,  trademark,  copy- 
right, industrial  design  or  trade  secret  can  be  found  in  this  sector 
of  the  U.S.  economy. 

As  big  and  diverse  as  this  sector  of  the  economy  is,  so  too  are 
their  losses — $20  to  $37  billion  every  year.  These  losses  are  due  to 
what  is  often  euphemistically  called  infringement  and  gray  market. 
But  these  are  nice  terms  for  what  should  really  be  called  theft  and 
piracy.  Every  time  an  American  cassette,  computer  program,  drug, 
chemical  or  aircraft  design  is  used  and  sold  without  compensation 
to  the  creators,  those  creators  are  being  "ripped-off." 

America's  strongest  asset  in  this  competitive  world  is  its  creativ- 
ity and  its  ingenuity.  But  that  creativity  and  ingenuity  is  being  sto- 
len every  day  in  Italy,  Argentina,  Thailand,  India  and  just  about 
every  other  corner  of  the  world.  From  the  scientists  who  invent  the 
products  to  the  men  and  women  who  make  and  ship  them,  Amer- 
ican workers  are  being  "ripped-off'  by  foreign  pirates. 

Congressman  Roth  and  I  have  introduced  legislation  to  help  put 
a  stop  to  the  thievery.  H.  Con.  Res.  240  calls  on  the  administration 
to  use  every  possible  policy  lever,  including  withholding  pref- 
erential trade  benefits,  to  end  the  theft  of  our  intellectual  property. 

[The  information  appears  in  the  appendix.] 

Mr.  Gejdenson.  And  for  those  countries  that  are  earnestly  try- 
ing to  stop  the  thievery,  but  do  not  have  the  wherewithal  to  do  so, 
H.R.  4239  helps  them  to  get  the  training  and  technology  needed  to 
put  in  place  a  real  system  of  intellectual  property  protection. 

[The  information  appears  in  the  appendix.] 

Mr.  Gejdenson.  This  administration  has  been  aggressive  on  this 
front,  having  just  signed  a  major  intellectual  property  agreement 
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with  Brazil.  The  purpose  of  this  legislation  is  to  commend  them  on 
the  achievements  in  GATT  on  intellectual  property  and  to  give 
them  more  tools  with  which  to  combat  piracy. 

Everything  that  America  creates  or  invents  for  the  marketplace 
gets  a  patent  of  copyright  in  this  country  to  ensure  that  the  cre- 
ators get  a  return  for  their  labors.  No  less  should  be  expected  in 
other  countries  that  want  to  benefit  from  our  ingenuity  and  creativ- 
ity. Whether  they  want  to  get  relief  from  common  arthritis  pain  or 
to  keep  their  accounts  on  Lotus  1-2-3  or  just  to  watch  a  Steven 
Spielberg  movie,  foreign  beneficiaries  of  American  ingenuity  should 
pay  for  the  privilege. 

In  my  district  and  on  a  number  of  fronts  from  drugs  to  high  tech- 
nology items,  we  have  suffered  from  intellectual  property  theft. 

In  one  instance  a  company  in  the  northern  part  of  my  district, 
Gerber  Scientific,  not  only  had  their  product  "knocked-ofT  in  Spain 
by  a  company  in  partnership  with  the  Spanish  Government,  but 
the  Spanish  Government  put  in  place  a  tariff  against  the  American 
product.  So  they  didn't  have  to  spend  the  money  on  development, 
and  then  we  found  ourselves  having  to  pay  a  significant  tariff  even 
to  get  our  own  product  in. 

The  worst  part  of  the  story  is  that  we  were  trying  to  sell  our 
product  to  Spain.  So  this  is  something  that  reaches  across  virtually 
every  industry  and  particularly  those  front-line  industries  where 
America  is  most  competitive. 

Before  introducing  today's  first  panel,  I  would  like  to  yield  to  my 
cosponsor,  Mr.  Roth. 

Mr.  Roth.  Thank  you,  Mr.  Chairman. 

I  do  appreciate  your  calling  this  hearing  today.  We  have  worked 
long  and  hard  on  this  legislation.  I  commend  you  for  the  efforts 
that  you  have  taken,  Mr.  Chairman. 

Let  me  join  you  today  in  welcoming  our  witnesses.  Protecting  in- 
tellectual property  rights  is  critical  to  our  position  in  the  world 
economy.  In  so  many  areas  America  leads  because  we  are  applying 
invention,  research  and  development  to  the  products  and  services 
we  market  in  the  world  economy,  but  the  systematic  violation  of 
our  intellectual  property  rights  is  robbing  the  American  economy  of 
some  $40  billion  to  $60  billion  a  year.  That  equals  6  to  10  percent 
of  our  annual  exports  of  goods  and  services. 

Ambassador  Kantor's  report  on  Saturday  simply  underscores  the 
extent  of  this  worldwide  problem.  While  the  GATT  accord  does 
make  breakthroughs  regarding  these  matters,  we  will  have  to  wait 
for  10  years  to  get  the  full  benefit.  That  is  why  the  Chairman  and 
I  have  introduced  these  two  bills.  We  need  to  keep  the  heat  on 
these  other  countries. 

So  I  look  forward  to  the  testimony  and  to  working  with  the 
Chairman  to  pass  this  legislation. 

Mr.  Chairman,  I  just  saw  a  report  on  the  wire  service  a  little 
while  ago.  I  was  wondering  if  Mr.  Shapiro  could  help  me  out  with 
that.  Since  you  are  here  today  I  would  like  to  ask  you  about  this 
wire  service  report  that  the  United  States — or  Secretary  Chris- 
topher— told  Japan  that  the  new  government  must  make  progress 
in  our  trade  problems  before  the  G-7  summit  in  July. 

I  was  wondering  what  happens  if  they  don't.  What  is  our  back- 
up plan?  If  you  could  address  that  I  would  really  appreciate  it  be- 


cause  it  is  something  we  in  the  Congress  are  concerned  about  as 
to  what  is  happening  in  world  trade  today. 

Mr.  Shapiro.  Do  you  want  me  to  address  that  now  or  as  the 
hearing  goes  on? 

Mr.  Roth.  Just  as  the  hearing  goes  on  in  your  remarks.  I  would 
throw  that  out  because  it  is  something  that  will  be  coming  up  with 
our  colleagues.  They  will  be  asking  us  about  it,  and  Gejdenson  and 
our  friends  can  say  we  just  talked  to  you  and  it  will  give  us  a  little 
more  credibility  with  our  answers. 

Mr.  Gejdenson.  Mr.  Manzullo. 

Mr.  Manzullo.  Thank  you,  Mr.  Chairman.  I  commend  you  for 
holding  hearings  on  this  timely  and  important  topic  of  protecting 
intellectual  property  rights. 

This  is  not  an  academic  debate.  With  all  due  respect  to  the  two 
industry  witnesses  before  us,  intellectual  property  rights  impact 
more  than  just  the  pharmaceutical  and  the  entertainment  busi- 
nesses. How  our  trade  representatives  combat  these  matters  im- 
pacts the  60th  Congressional  District  of  Illinois. 

A  relative  newcomer  to  the  Rockford  scene  is  Arachnid,  which 
manufactures  electronic  dart  machines.  They  have  become  a  popu- 
lar attraction  in  many  sports  bars  and  amusement  parks.  Arachnid 
has  $30  milHon  in  sales  and  employs  over  200  people  in  Loves 
Park. 

However,  several  Asian  and  Latin  America  countries  have  flat 
stolen  the  technology  from  Arachnid  and  other  video  game  manu- 
facturers, reproduced  it  in  their  own  country,  which  robs  America 
of  export  opportunities  and  jobs. 

In  China  alone,  the  video  game  industry  estimates  that  they  lose 
$1.2  billion  per  year  in  sales  because  of  pirated  products.  China 
has  specifically  created  a  government-run  company  called  New  Star 
Electronics  of  Tiangenin  to  copy  and  sell  pirated  video  games  in 
their  country.  If  there  is  not  an  solution  to  this  problem  by  June 
30,  I  strongly  encourage  the  trade  representative  to  name  China  as 
a  priority  foreign  country  to  stop  this  theft  of  our  intellectual  prop- 
erty rights. 

I  welcome  the  opportunity  to  hear  from  the  witnesses  before  us 
about  the  recommendations  for  stopping  this  and  other  intellectual 
property  rights  violations  including  how  the  recently  concluded 
GATT  round  can  help  resolve  these  problems.  I  look  forward  to 
that  their  analysis  of  the  trade  representatives  decision  of  April  30. 

Thank  you,  Mr.  Chairman. 

Mr.  Gejdenson.  Thank  you. 

The  first  panel  of  witnesses  includes  Ira  Shapiro,  General  Coun- 
sel, Office  of  the  U.S.  Trade  Representative;  Larry  Saiers,  Deputy 
Assistant  Administrator  for  Policy  and  Program  Coordinator,  Agen- 
cy for  International  Development;  Bruce  Lehman,  Assistant  Sec- 
retary and  Commissioner  of  Patents,  Patent  and  Trademark  Office, 
Department  of  Commerce. 

Mr.  Shapiro,  you  may  start.  And  please  send  our  best  to  Mr. 
Nides. 

STATEMENT  OF  IRA  SHAPIRO,  GENERAL  COUNSEL,  OFFICE  OF 
THE  UNITED  STATES  TRADE  REPRESENTATIVE 

Mr.  Shapiro.  Thank  you,  Mr.  Chairman. 


Mr.  Chairman  and  members  of  the  subcommittee,  I  appreciate 
the  opportunity  to  testify  on  behalf  of  USTR  on  vour  important  leg- 
islative initiatives  and  our  approach  overall  to  the  challenge  of  pro- 
tecting U.S.  intellectual  property  rights  around  the  world. 

I  am  also  pleased  to  be  here — and  no  reflection  on  Dr.  Saiers  who 
I  have  not  worked  with — but  I  wanted  to  say  I  am  pleased  to  be 
here  with  Assistant  Secretary  Bruce  Lehman.  Bruce  and  I  go  back 
almost  20  years.  We  started  on  the  Hill  when  I  worked  for  Gaylord 
Nelson.  He  worked  for  Bob  Kastenmeier.  And  I  sort  of  scattered  my 
efforts  around  trade  issues  and  nontrade  issues,  and  Bruce  has  ba- 
sically focused,  as  the  President  used  to  say,  like  a  laser  on  intel- 
lectual property.  We  are  veiy  lucky  to  have  someone  of  his  exper- 
tise taking  the  lead  in  the  Commerce  Department  in  PTO  for  us. 

Mr.  Chairman,  this  is  a  critical  subject  to  us  at  U.S.  Trade  Rep- 
resentative. 

Advancing  the  interests  of  U.S.  industries  that  rely  on  copyright 
and  patent  and  trademark  protection  and  other  intellectual  prop- 
erty is  one  of  our  highest  trade  priorities.  It  is  fundamental  to  the 
success  of  our  trade  policy,  but,  most  important,  it  is  fundamental 
to  our  Nation's  economic  strength. 

As  a  mature  economy,  realistically  there  are  limits  on  the 
amount  of  growth  that  we  can  generate  here  at  home  domestically. 
Moreover,  we  confront,  as  other  nations  do,  a  world  that  is  trans- 
formed by  technology  so  that  more  and  more  can  be  produced  by 
fewer  workers.  These  realities  that  we  deal  with  point  us  in  one  di- 
rection and  in  the  same  direction. 

First,  we  need  to  seek  growth  around  the  world  competing  for 
even  markets  and  expanding  our  exports. 

Second,  we  need  to  grow  our  economy  by  doing  the  things  that 
enable  us  to  create  and  maintain  high  wage  and  high  skill  jobs  and 
build  a  future  for  an  economic — for  economic  growth. 

Patents,  copyrights,  trademarks,  trade  secrets  and  other  intellec- 
tual property  are  relied  on  to  one  degree  or  another  by  almost 
every  segment  of  the  U.S.  economy.  If  we  look  at  the  core  intellec- 
tual property  industries,  what  we  see  is  sound  recording,  film,  tele- 
vision, pharmaceuticals,  publishing,  software,  many  of  the  sectors 
where  economic  growth  has  been  moving  most  rapidly  in  our  econ- 
omy, where  exports  have  been  expanding  and  where  we  lead  the 
world  because  of  our  competitiveness. 

The  sectors  that  rely  on  intellectual  property  and  many  of  our 
manufacturing  enterprises  do  as  well,  are  critical  to  our  current 
economic  strength  and  our  future  economic  strength.  If  we  are 
going  to  remain  a  leader  in  these  sectors,  we  must  insist  and  will 
insist  that  our  trading  partners  respect  and  protect  our  intellectual 
property  rights  and  provide  fair  and  equitable  access  to  the  mar- 
kets for  our  products  that  rely  on  intellectual  property. 

And  those  trading  partners  that  don't  rightfully  consider  our 
rights  in  this  regard  are  carrying  out  the  theft  of  some  of  our  most 
valuable  assets,  and  the  terms  tneft  and  piracy  are  not  terms  that 
we  are  reluctant  to  use. 

Mr.  Chairman,  this  hearing  is  particularly  well-timed.  It  finds  us 
as  a  watershed  in  the  history  of  intellectual  property  protection. 
Over  the  past  decade  those  of  us  at  U.S.  Trade  Representative, 
PTO  and  throughout  the  government  have  worked  tirelessly  to  try 


to  improve  intellectual  property  protection,  multilaterally,  region- 
ally and  bilaterally.  We  have  had  significant  success,  and  there  is 
much  to  be  proud  of,  but  we  have  also  got  a  long  way  to  go. 

What  we  have  discovered  in  this  area,  Mr.  Chairman  and  mem- 
bers of  the  subcommittee,  is  that  there  are  no  final  victories  and 
you  have  to  keep  on  working  at  many  of  these  things. 

The  reason  this  is  a  particular  watershed  is  that  on  April  15  the 
President  entered  into  the  Uruguay  Round  agreements  which  in- 
cluded, of  course,  the  Agreement  on  Trade-Related  Aspects  of  Intel- 
lectual Property,  or  TRIP's.  The  TRIP's  agreement  established  for 
the  first  time  a  baseline  of  substantive  intellectual  property  rights 
and  standards  for  enforcement  of  those  rights. 

When  the  Uruguay  Round  began  in  1986  it  was  inconceivable 
that  over  100  countries  would  have  agreed  to  accept  broad-based 
standards  and  make  them  binding  on  them.  And  there  is  no  ques- 
tion now  that  the  standards  of  TRIP's  represent  an  accepted  stand- 
ard and  a  baseline  standard  of  protection  that  is  necessary  to  par- 
ticipate in  the  world  trading  system. 

The  adoption  of  TRIP's,  in  our  view,  represents  a  quantum  leap 
in  the  area  of  intellectual  property  protection  and  a  savings  of  mas- 
sive amounts  of  resources  that  it  would  take  to  achieve  the  same 
advances  through  bilateral  and  regional  agreements. 

Yet,  important  as  TRIP's  is,  it  doesn't  take  us  as  far  as  we  want 
to  go.  Because  of  the  breadth  of  interests  represented  in  the  Uru- 
guay Round  and  the  political  realities  of  the  round  we  were  not 
able  to  get  everything  we  sought  in  the  TRIP's  text.  For  example, 
we  opposed  the  long  transition  periods  that  are  given  to  developing 
countries  to  come  into  compliance  with  the  obligations  of  TRIP's. 

Additionally,  we  were  and  remain  in  fundamental  disagreement 
with  the  European  Union  on  both  the  issues  of  national  treatment 
and  market  access  that  are  epitomized  by  the  EU's  broadcast  direc- 
tive and  cut-and-tape  levies  that  have  spread  among  member 
states. 

Mr.  Chairman,  what  we  see  now  with  the  Round  completed,  we 
see  two  challenges:  One  is  persuading  our  trading  partners  essen- 
tially to  implement  the  obligations  of  TRIP's  as  rapidly  as  possible; 
and  the  second  is  to  constantly  strive  for  higher  levels  of  intellec- 
tual property  protection. 

Fortunately,  this  is  not  new  territory  for  us.  We  have  been  work- 
ing for  higher  and  higher  levels  of  protection  even  while  trying  to 
finalize  the  TRIP's  text. 

For  instance,  the  North  American  Free  Trade  Agreement  re- 
quires a  much  more  comprehensive  and  effective  intellectual  prop- 
erty protection  than  TRIP's  does,  including  full  national  treatment, 
for  example. 

We  at  USTR  and  throughout  the  administration  are  committed 
to  several  guiding  principles:  The  first  is  achieving  prompt  and  ef- 
fective implementation  of  the  TRIP's  agreement  by  all  countries. 
The  second  is  ensuring  effective  enforcement  of  intellectual  prop- 
erty laws  around  the  world.  The  third  is  providing  protection  for 
the  new  technologies  that  are  increasingly  part  of  our  lives  and 
part  of  our  economy.  And  the  fourth  is  opening  markets  for  U.S. 
companies,  workers,  artists  and  inventors  that  rely  on  intellectual 
property. 


special  301,  which  was  enacted  as  part  of  the  1988  Trade  Act, 
has  been  our  principal  bilateral  tool.  It  has  been  used  to  identify 
those  countries  that  we  have  found  to  be  deficient  in  intellectual 
property  and  to  investigate  those  whose  practices  have  had  the 
most  adverse  effects  on  our  interests. 

With  Special  301  I  believe  that  we  have  accomplished  an  impres- 
sive list  of  improvements  in  intellectual  property  protection,  and  I 
have  submitted  with  our  testimony  what  I  call  the — essentially,  the 
highlights  of  the  last  5  years'  work  at  U.  S.  Trade  Representative. 

And  let  me  say,  because  Ambassador  Kantor  always  makes  this 
point,  intellectual  property  protection  and  concern  about  it  cer- 
tainly didn't  begin  with  his  tenure  at  USTR.  I  think  this  is  one  of 
the  strongest  parts  of  Ambassador  Hills'  legacy  because  she  was 
the  first  USTR  to  try  to  carry  out  what  Congress  had  asked  her 
to  do  in  the  1988  act  with  respect  to  Special  301.  So,  in  a  sense, 
we  are  trying  to  build  on  and  continue  those  accomplishments. 

If  you  look  at  the  list,  I  think  what  you  find  is  we  have  made 
progress  in  copyright,  patent,  trademark  and  other  areas  in  vir- 
tually every  region  of  the  world — Latin  America,  Asia,  Russia  and 
some  of  the  new  democracies  in  East  Europe.  What  we  have  had 
happen  I  think  is  a  combination  of  our  focus  and  basically  pressure 
on  our  trading  partners,  a  growing  international  understanding 
that  went  along  with  our  negotiations  over  TRIFs,  and,  frankly, 
the  recognition  by  other  countries  that  it  was  in  their  interests  to 
start  passing  stronger  laws.  It  was  consistent  with  their  efforts  to 
develop,  and,  ultimately,  it  would  help  attract  investment  that  they 
wouldn't  otherwise  get. 

Section  301  has  been  valuable  because  it  is  a  high  profile  and 
flexible  program.  This  year,  for  instance.  Ambassador  Kantor  iden- 
tified 37  countries  as  failing  to  provide  adequate  and  effective  intel- 
lectual property  protection  or  market  access  for  one  reason  or  an- 
other. Most  of  those  countries  were  put  on  the  priority  watch  list, 
the  watch  list  or  accorded  a  special  mention. 

The  three  that  have  given  us  the  most  serious  problems  this 
year — Argentina,  China  and  India — are  subject  to  intensive  nego- 
tiations over  the  next  60  days,  and  if  there  is  a — if  there  is  not  sat- 
isfactory resolution  of  our  concerns,  those  will  be  identified  as  pri- 
ority countries  and  subject  to  investigation  under  section  302. 

Mr.  Chairman,  the  concern  has  been  expressed  by  some  that  the 
Uruguay  Round  agreement  might  preclude  the  continued  effective 
use  of  Special  301.  That  concern  is  unfounded. 

One  of  the  significant  advances  of  the  round  is  that  deficiencies 
in  intellectual  property  will  be  the  subject  or  could  be  the  subject 
of  dispute  settlement,  including  the  possibility  of  cross-retaliation, 
so  that  we  would  be  able  in  certain  cases  to  raise  our  tariffs  in  re- 
sponse to  the  intellectual  property  violations  of  others  without  fear 
of  countries'  retaliation. 

Moreover,  in  areas  that  are  not  or  still  outside  the  bounds  of 
trip's,  we  intend  to  pursue  them  vigorously  outside  the  WTO  or 
Uruguay  Round  structure.  And  if  a  nation  fails  to  observe  its  bilat- 
eral commitments  to  us  in  the  intellectual  property  area  we  will 
still  pursue  it  vigorously  under  Special  301. 


Let  me  say  that  we  complement  our  Special  301  efforts,  and  this 
is  relevant,  of  course,  to  what  the  Chairman  and  Congressman 
Roth  have  introduced  in  H.  Con.  Res.  240. 

Through  our  other  programs  such  as  the  (generalized  System  of 
Preferences  and  other  trade  benefit  programs — under  GSP,  for  in- 
stance, we  have  at  the  present  time  tied  the  willingness  to  make 
GSP  benefits  available  to  taking  account  of  the  extent  to  which  our 
trading  partners  give  us  adequate  and  effective  intellectual  prop- 
erty protection.  And,  moreover,  under  the  statute  where  countries 
lose  their  GSP  benefits  for  certain  items  where  the  exports  exceed 
the  specified  limits,  the  President  is  permitted  to  waive  those  lim- 
its but  only  after  giving  great  weight  to  the  intellectual  property 
developments  in  those  countries. 

We  intend  to  continue  tying  and  seeking  to  tie  intellectual  prop- 
erty goals  to  the  granting  and  withholding  of  those  trade  benefits. 
We  regard  that  as  an  important  part  of  the  program  and  an  impor- 
tant way  of  exercising  leverage  to  raise  countries  up  to  a  higher 
level  of  intellectual  property  protection. 

We  have  modeled  after  the  GSP  program  the  Caribbean  Basin 
Initiative  and  the  Andean  Trade  Preference  Act  working  very  much 
the  same  way. 

Mr.  Chairman  and  members  of  the  subcommittee,  now  that  we 
have  signed  the  TRIP'S  agreement  this  is  also  an  appropriate  mo- 
ment to  recognize  that  some  modifications  in  the  existing  statutory 
structure  may  be  useful.  We  think  it  should  be  made  clear  that  in 
each  of  the  statutory  programs  that  even  if  a  country  is  fulfilling 
its  commitment  under  the  TRIPs  agreement  and  including  taking 
advantage  of  transition  periods,  it  could  still  be  found  or  considered 
to  be  denying  adequate  and  effective  protection  of  intellectual  prop- 
erty. We  don't  think  we  can  turn  a  blind  eye  to  continued  piracy 
where  it  may  exist. 

We  would  caution  against  changing  the  statutes  in  a  way  that 
would  have  the  effect  of  restricting  discretion  and  judgment.  We 
think  that  the  last  5  years  experience  has  indicated  that  a  certain 
amount  of  discretion  in  negotiating  with  our  trading  partners  is 
very  useful  in  bringing  about  the  commitments  for  change  that  we 
all  support,  and  we  continue  to  favor  that  approach. 

Let  me  say  in  conclusion,  because  I  know  that  we  want  to  get 
to  the  rest  of  the  panel  and  we  also  would  like  to  spend  time  with 
anything  that  concerns  you  in  questions,  this  really  is  an  area 
where  when  you  make  progress,  you  continue  to  unearth  problems 
that  have  to  be  worked  on.  In  many  places  we  have  succeeded  in 
getting  strong  copyright  patent  laws  on  the  books  in  other  coun- 
tries only  to  find  that  enforcement  is  not  what  it  ought  to  be. 

We  are  continuing  to  press  ahead.  Ambassador  Kantor  and  those 
of  us  at  USTR  care  as  much  about  the  enforcement  of  laws  the 
countries  put  on  the  books  as  we  do  in  getting  those  laws  on  the 
books. 

Let  me  say  that,  as  Congressman  Manzullo  pointed  out,  there  is 
nothing  academic  about  this  exercise  from  our  standpoint.  We  try 
to  remember  at  all  times  and  never  lose  sight  of  the  fact  that  these 
are  the  jobs  of  American  workers  that  are  at  stake  here,  ultimately, 
in  enforcing  our  intellectual  property  rights.  Thank  you. 
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[The  prepared  statement  of  Mr.  Shapiro  appears  in  the  appen- 
dix.] 

Mr.  Gejdenson.  Thank  you,  Mr.  Shapiro.  Mr.  Lehman. 

STATEMENT  OF  BRUCE  A.  LEHMAN,  ASSISTANT  SECRETARY 
AND  COMMISSIONER  OF  PATENTS,  PATENT  ANT)  TRADE- 
MARK OFFICE,  DEPARTMENT  OF  COMMERCE 

Mr.  Lehman.  Thank  you  very  much,  Mr.  Chairman. 

First,  let  me  say  that  I  feel  I  have  a  special  affinity  for  this 
panel.  I  grew  up  in  Beloit,  Wisconsin.  In  fact,  I  spent  the  first  cou- 
ple of  my  years  in  South  Beloit,  Illinois,  in  Mr.  Manzullo's  District. 

Mr.  Manzullo.  Why  did  you  leave? 

Mr.  Lehman.  I  was  corrupted  by  Washington.  As  a  matter  of 
fact,  I  came  out  here  during  the  Vietnam  war  and  never  got  back. 
I  was  in  the  Army.  I  always  intended  to  go  back  to  Wisconsin.  I 
am  very  familiar  with  both  your  district  and  Mr.  Roth's. 

I  never  lived  up  in  the  Fox  Valley,  but  I  spent  a  lot  of  time  there 
and  know  it  very,  very  well.  That  is  a  good  place  to  start,  actually, 
because  I  know  the  pain  and  agony  a  lot  of  people  went  through 
back  in  that  restructuring  in  the  early  1980's  in  those  manufactur- 
ing areas. 

I  had  a  hearing  about  problems  in  the  patent  system  last  fall, 
and  some  of  the  leading  witnesses  were  from  Milwaukee,  a  witness 
from  Sundstrand  Corporation.  Those  areas  which  have  now  made 
a  big  comeback,  are  becoming  very  competitive,  very  export  de- 
pendent. And  one  of  the  things  giving  them  that  edge  is  their  tech- 
nology, their  intellectual  property;  and,  obviously,  the  capacity  to 
reap  the  rewards  of  those  exports  depends  on  having  that  intellec- 
tual property  protected  worldwide. 

As  my  colleague,  Ira  Shapiro  of  USTR,  indicated  to  you,  this  is 
not  a  partisan  matter  at  all.  It  really  goes  back  for  some  period  of 
time.  We  have  continued  with  the  work  of  Ambassador  Hill  and 
even  before  that.  Ambassador  Yeutter  and  others.  USTR  under  the 
current  leadership  has  done  an  excellent  job  of  really  bringing 
about  a  much,  much  stronger  legal  regime  in  the  world  to  protect 
intellectual  property  as  a  result  of  the  GATT  TRIP's  agreement. 

There  are  also  major  provisions  in  the  North  American  Free 
Trade  Agreement  dealing  with  intellectual  property.  So  we  are 
starting  now  to  lay  the  legal  framework  around  the  world  that  is 
necessary  to  get  adequate  protection  for  intellectual  property.  This 
is  really  important  because  it  doesn't  do  you  much  good  to  sell  one 
machine  to  China  and  then  have  them  rip  off  100  copies  of  it  be- 
cause they  violated  your  intellectual  property  rights  or  to  sell  a 
couple  of  vials  of  pharmaceuticals  to  Brazil  and  then  find  out  that 
$300  million  or  $400  million  worth  of  copies  have  been  made  and 
you  haven't  gotten  a  penny. 

That  is  one  reason  intellectual  property  has  been  a  very  high  pri- 
ority of  several  administrations  and  why  this  administration  is  con- 
tinuing to  work  very,  very  seriously  on  it,  and  we  have  made  a  lot 
of  progress. 

I  want  to  commend  you,  Mr.  Chairman,  and  your  ranking  minor- 
ity member,  Mr.  Roth,  for  introducing  this  legislation  and  recogniz- 
ing that  there  is  more  to  obtaining  respect  for  international  intel- 
lectual property  rights  than  simply  getting  other  countries  to  sign 


an  international  agreement  saying  they  will  protect  intellectual 
property  rights. 

This  is  a  long,  hard  process,  and  we  are  just  going  to  have  to  get 
used  to  it  if  we  are  going  to  keep  these  markets  open  elsewhere  in 
the  world  and  the  potential  that  that  gives  us.  We  are  going  to 
have  to  constantly  work  away  at  maximizing  the  potential  of  those 
markets. 

Part  of  following  up  on  agreements  like  the  GATT  TRIPs  agree- 
ment and  on  the  NAFTA  agreement  is  to  see  that  the  govern- 
mental organizations  in  those  countries  responsible  for  intellectual 
property  protection  are  educated  about  what  they  have  to  do  to  fol- 
low through  on  the  agreements. 

Patent  examining  is  not  an  easy  business.  We  spend  a  half  bil- 
lion dollars  a  year  on  it  in  our  U.S.  Patent  and  Trademark  Office — 
entirely  fee-funded  I  might  add.  We  have  more  than  1,800  patent 
examiners  and  about  170  trademark  examiners.  Many  of  the  pat- 
ent examiners  have  Ph.D.'s  or  law  degrees,  seeing  that  we  issue 
patents  that  you  can  take  to  the  bank. 

Obviously,  to  expect  developing  countries  to  replicate  that  kind 
of  a  system  overnight  is  pretty  tough.  So  if  we  want  to  put  flesh 
on  the  bones  of  the  TRIP's  agreement  and  the  NAFTA  agreement, 
obviously,  we  are  going  to  have  to  help  them  develop  the  legal 
structures  in  their  countries,  both  in  terms  of  effective  patent  and 
trademark  offices,  and  in  terms  of  judicial  systems.  And  where  they 
don't  have  traditions  of  lawyers  to  enforce  these  rights  in  some 
countries,  we  will  have  to  help  them  learn  to  live  up  to  the  TRIFs 
agreement. 

That  is  what  your  legislation  is  all  about,  and  you  are  really  to 
be  commended  in  focusing  on  that. 

Just  to  give  you  an  illustration  of  how  serious  the  problem  is,  I 
brought  along  a  couple  of  statistics.  When  you  look  at  five  mar- 
kets— Egypt,  Turkey,  Argentina,  Thailand,  and  Brazil — the  market 
for  pharmaceuticals  in  those  countries  alone  is  $10  billion. 

Right  now,  up  until  the  GATT  TRIP's  agreement,  we  have  vir- 
tually been  getting  zero  money  out  of  those  markets  because  they 
don't  recognize  intellectual  property  protection  in  pharmaceuticals. 

We  are  all  talking  about  health  care  costs  in  the  United  States. 
Right  now,  American  taxpayers,  American  people  buying  drugs  are 
paying  the  price  of  pharmaceutical  development  for  tnose  countries, 
and  that  $10  billion  market  is  not  flowing  back  to  the  United 
States  both  to  help  lower  our  pharmaceutical  costs  and  to  provide 
proper  reward  to  our  citizens,  to  encourage  them,  and  to  give  them 
the  resources  they  need  to  invest  in  making  more  pharmaceuticals. 

When  you  look  at  areas  like  copyright  piracy,  we  have  docu- 
mented over  $8  billion  worth  of  losses  in  the  area  of  copyright  pi- 
racy just  in  motion  pictures,  sound  recordings  and  computer  pro- 
grams. We  could  make  a  significant  dent  in  the  U.S.  balance  of 
payments  deficit  if  we  just  got  paid  for  all  of  that  stuff. 

Now,  Ambassador  Kantor  and  Ira  Shapiro  are  doing  a  great  job 
in  getting  other  countries  to  own  up  to  their  obligations  in  tnis 
area.  Now  we  have  to  go  to  the  next  step  and  that  is  to  work  with 
them  to  develop  the  trademark,  patent  and  copyright  systems  and 
legal  systems  in  their  country.  It  is  just  not  something  good  for  us, 
too,  and  that  is  the  beauty  of^^this. 
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If  you  ever  come  to  my  office — and  I  welcome  you  to  come  over 
there.  We  are  across  the  river  in  Crystal  City.  And,  in  fact,  you 
may  not  realize  it  when  you  get  off  the  airplane  at  National  Airport 
and  look  at  Crystal  City,  13  of  those  buildings  that  you  see  house 
the  U.S.  Patent  and  Trademark  Office.  We  are  all  busy  protecting 
U.S.  intellectual  property  over  there. 

If  you  walk  into  my  office,  the  first  thing  you  see  is  Thomas 
Edison's  light  bulb  sitting  there.  Then  you  see  a  picture  of  Ericsson 
who  invented  the  screw  propeller.  You  start  to  think  of  the  fact 
that  one  of  the  things  that  built  America  was  its  intellectual  prop- 
erty system  because  that  light  bulb  sitting  in  my  office  was  the  pat- 
ent model  for  Thomas  Edison's  light  bulb  filed  in  our  patent  office. 
Without  that  patent,  Thomas  Edison  wouldn't  be  able  to  start  what 
has  become  General  Electric  and  given  much  to  the  world.  And 
General  Electric  is  still  one  of  our  top  five  patent  filers  in  the  U.S. 
Patent  and  Trademark  Office. 

So  not  only  are  we,  by  the  intent  of  your  legislation,  helping  to 
provide  these  countries  with  an  infrastructure  in  which  they  can 
protect  our  intellectual  property  rights,  but  we  will  be  providing 
them  with  an  infrastructure  in  which  thev  can  create  wealth  of 
their  own  and  emerge  into  the  first  rank  of*^ nations  where  we  ulti- 
mately want  them  to  be  so  we  don't  need  to  subsidy  them  any  more 
and  give  foreign  aid,  and  they  will  be  doing  their  fair  share  in  sup- 
porting the  economy  of  the  world,  even  pufling  our  economy  ahead. 

A  couple  weeks  ago  we  had  a  trade  delegation  from  China  at  the 
Commerce  Department  headed  by  the  Trade  Minister.  We  had  a 
set  of  negotiations  or  discussions  about  intellectual  property,  and 
the  one  element  that  came  up,  was  their  need  for  help  with  train- 
ing. In  a  country  where  they  don't  have  or  don't  even  know  what 
a  patent  lawyer  is,  you  just  don't  materialize  those  people  over- 
night. You  need  to  help  train  them. 

You  need  to  train  intellectual  property  lawyers.  When  we  say 
why  don't  you  enforce  intellectual  property,  or  be  more  aggressive 
in  enforcing  intellectual  property  rights,  they  say  we  want  to  be, 
but  we  need  training.  That  is  what  your  legislation  is  all  about. 

We  have  had  some  real  experience  with  training,  and  our  col- 
leagues from  USAID  have  been  very,  very  helpful  in  the  past  with 
that. 

We  have  what  I  call  a  pilot  project  with  Mexico,  and  I  would  just 
like,  before  I  conclude,  to  tell  you  a  little  bit  about  that. 

The  U.S.  Patent  and  Trademark  Office  administers  already  a 
small  USAID-funded  project  directed  to  assisting  Mexico  in  imple- 
menting the  1991  changes  to  improve  its  patent  and  trademark 
laws.  Those  changes  were  made  by  Mexico  as  a  direct  preliminary 
to  the  NAFTA  negotiations,  because  they  knew  they  would  have  to 
adopt  a  modern  intellectual  property  regime  if  they  were  to  have 
any  chance  of  an  agreement  on  NAFTA. 

Now,  the  USAID  project  was  undertaken  in  the  latter  part  of 
1991  and  grew  out  of  discussions  then  between  U.S.  Trade  Rep- 
resentative Carla  Hills  and  Mexican  Minister  Serra  earlier  that 
year.  Because  USAID  had  a  presence  in  Mexico  and  could  justify 
the  use  of  sustainable  development  funding  for  this  program  be- 
cause of  its  link  to  a  free  trade  agreement,  the  resources  were 
made  available  by  USAID. 
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As  a  consequence,  USAID  and  our  ofifice  were  able  to  work  to- 
gether on  a  joint  program.  In  administering  the  project  we,  the 
USPTO,  have  assisted  the  Mexican  Patent  and  Trademark  Office 
in  ehminating  a  multiyear  backlog  of  patent  applications. 

You  used  to  send  a  patent  application  down  to  the  Mexican  pat- 
ent office,  and  it  was  meaningless  to  do  it  because  you  never  got 
it  out  of  the  office.  That  is  gone  now.  We  are  getting  patents  issued 
in  the  Mexican  patent  office. 

I  met  with  the  Patent  Commissioner,  and  he  has  the  spirit.  He 
realizes  there  is  something  in  it  for  Mexico,  and  he  is  starting  to 
realize  how  they  can  develop  technology  through  the  patent  system 
in  Mexico. 

Now,  we  have  trained  Mexican  patent  and  trademark  examiners 
both  in  Mexico  City  and  Washington  in  all  aspects  of  the  examina- 
tion function,  and  we  rendered  technical  and  legal  advice  on  im- 
provement in  procedures  and  systems,  including  making  infringe- 
ment determinations  for  patents  and  trademarks.  We  launched  the 
project  by  sending  a  multidisciplined  team  of  experts  to  Mexico. 

Let  me  say  there  are  no  more  talented  experts  anywhere  than 
right  in  our  U.S.  Patent  and  Trademark  Office.  We  sent  them  to 
Mexico  to  evaluate  the  situation  and  map  out  a  plan  for  how  best 
we  might  help  address  their  needs. 

We  coordinated  with  other  organizations,  too,  such  as  the  World 
Intellectual  Property  Organization,  the  U.N.  specialized  agency 
that  deals  with  intellectual  property  in  Geneva,  which  was  already 
working  in  Mexico. 

The  major  problems  facing  the  Mexico  office  in  1991  were  a  very 
large  backlog  of  patent  applications  awaiting  examination  and  an 
insufficient  number  of  trained  patent  examiners.  Another  problem 
was  lack  of  adequate  documentation  to  undertake  the  examination 
of  the  applications  in  the  backlog  and  applications  that  were  being 
newly  filed.  So  the  major  thrust  of  our  project  was  aimed  at  ad- 
dressing these  problems. 

I  have  to  tell  you  we  did  help  address  the  problems,  and  they  are 
very  largely  solved  right  now. 

We  did  other  things,  too.  We  made  provision  for  furnishing  the 
Mexican  patent  office  with  copies  of  U.S.  patents  that  they  can  use 
in  their  searches,  and  this  resulted  in  thousands  of  Mexican  pat- 
ents being  issued  to  U.S.  applicants  whose  applications  had  been 
caught  in  that  backlog  for  many,  many  years. 

Initially,  a  number  of  the  training  programs  were  held  in  Wash- 
ington, and  it  was  usually  in  English  as  the  Mexican  examiners 
were  but  part  of  a  program  that  we  also  offered  to  some  other  coun- 
tries. But,  more  recently,  we  have  held  training  in  Mexico  City  it- 
self exclusively  in  the  Spanish  language,  and  we  have  used  Span- 
ish-speaking officials  at  the  PTO  here.  One  of  them  was  our  imme- 
diate past  solicitor,  now  our  chief  judge  of  appeals,  Fred  McKelvey, 
who  grew  up  in  Mexico  and  speaks  fluent  Spanish. 

The  training  of  patent  examiners  has  been  adapted  to  each  of  the 
three  main  technical  specialties  that  we  need  in  Mexico:  chemical, 
mechanical  and  electrical  fields  of  technology.  The  training  of 
trademark  examiners  was  also  offered  in  Spanish  and  covered  both 
the  legal  and  procedural  aspects  of  examination. 
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I  would  like  to  just  say  a  word  about  trademarks  especially  for 
Mr.  Roth  because  I  know  that  in  the  Fox  Valley  a  number  of  major 
corporations  like  Kimberly  Clark  are  worldwide  owners  of  famous 
trademarks.  In  fact,  so  famous,  like  Kleenex,  that  those  people 
have  to  stop  them  from  becoming  generic  by  reminding  everyone 
that  the  terms  are  not  generic,  that  they  are  brand  names. 

Those  companies  have  tremendous  stakes  in  an  effective  trade- 
mark system  around  the  world  in  places  like  Mexico  and  many 
other  developing  countries  that  they  are  going  to  be  looking  to  for 
expansion  of  their  markets,  those  markets  that  will  be  driving  the 
U.S.  economy. 

When  you  spend  millions  and  millions  of  dollars  on  marketing 
campaigns  that  provide  jobs  for  people  in  Manhattan,  people  in  the 
Connecticut  suburbs  of  New  York  City  even,  those  people's  jobs  de- 
pend on  effective  trademark  protection  the  world  over.  It  doesn't  do 
much  good  to  encourage  people  to  buy  a  U.S.  trademark  in  other 
countries  and  be  "ripped-off'  and  not  have  adequate  trademark 
protection. 

I  have  given  you  a  little  bit  of  a  flavor  about  the  Mexican  situa- 
tion, and  when  you  think  of  the  bang  for  the  buck  we  have  gotten, 
you  know  how  much  it  cost?  $250,000  to  do  that  project.  We  have 
really  helped  to  bring  Mexico  into  the  modern  world  in  terms  of  its 
intellectual  property  system. 

We  are  starting  to  see  the  rewards  of  that  in  this  country  in 
terms  of  dollars  flowing  back  into  the  United  States  as  a  result  of 
those  patent  royalties,  trademark  royalties,  copyright  royalties,  and 
we  are  also  seeing  a  boost  to  the  Mexican  economy  because  they 
realize  they  can  use  intellectual  property  to  build  their  own  econ- 
omy. 

We  could  do  this  in  a  lot  of  other  countries  in  the  world  and  need 
to  do  it,  and,  unfortunately,  at  the  moment  we  are  resource  con- 
strained. 

Before  I  close,  I  just  want  to  introduce  a  couple  of  people  here, 
one  of  whom  is  also  a  fellow  Wisconsinite  and  fellow  grad  of  the 
University  of  Wisconsin,  Lee  Schroeder,  very  much  working  on  the 
Mexican  project  and  one  of  our  career  people  in  the  Patent  and 
Trademark  Office;  and  Mike  Kirk,  the  Deputy  Commissioner-des- 
ignate, and  he  is  a  career  official  of  the  Patent  and  Trademark  Of- 
fice who  has  more  than  any  other  human  being  labored  with  his 
colleagues  at  the  U.S.  Trade  Representative  over  the  last  decade  to 
make  the  TRIP's  agreement  a  reality. 

So,  thank  you  very  much,  Mr.  Chairman,  for  having  us  here 
today.  I  want  to  commend  you  for  your  leadership  on  this.  You  are 
probably  further  ahead  on  it  than  us  in  the  executive  branch,  and 
it  is  an  excellent  example  of  how  cooperation  with  Congress  and 
the  executive  branch  in  a  tripartite  system  of  government  can 
work. 

[The  prepared  statement  of  Mr.  Lehman  appears  in  the  appen- 
dix.l 

Mr.  Roth.  With  all  this  talent  from  the  University  of  Wisconsin 
we  have  no  problems  in  this  area  I  am  sure. 

Mr.  Gkjhknson.  Good  thing  you  come  from  Wisconsin.  When  you 
told  him  you  had  13  buildings  in  Crystal  City  he  was  about  to  try 
to  take  away  2. 
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Mr.  Roth.  If  they  are  all  from  the  University  of  Wisconsin  the 
government  is  well-served. 

Mr.  Manzullo.  Mr.  Roth  doesn't  realize  I  am  a  graduate  of  Mar- 
quette University. 

Mr.  Gejdenson.  Dr.  Saiers. 

STATEMENT  OF  EDWARD  L.  SAIERS,  DEPUTY  ASSISTANT  AD- 
MINISTRATOR FOR  POLICY  AND  PROGRAM  COORDINATION, 
AGENCY  FOR  INTERNATIONAL  DEVELOPMENT 

Mr.  Saiers.  I  won't  tell  you  all  where  I  am  from  because  none 
of  my  Representatives  are  up  there. 

Thank  you,  Mr.  Chairman. 

Mr.  Roth.  In  that  case,  you  are  going  to  get  some  tough  ques- 
tions. 

Mr.  Saiers.  I  knew  I  should  have  kept  quiet. 

Mr.  Chairman,  thank  you  for  the  opportunity  to  address  the  role 
that  intellectual  property  rights  play  in  USAID  development  pro- 
grams and  to  comment  on  proposed  legislation  in  this  area. 

We  have  submitted  written  testimony  for  the  record,  and  I  would 
ask  that  that  be  included. 

Mr.  Gejdenson.  Without  objection. 

Mr.  Saiers.  I  would  like  to  bring  three  messages  to  the  sub- 
committee today:  First,  USAID  is  already  involved  with  the  direct 
promotion  of  intellectual  property  rights  in  a  number  of  countries 
where  the  prospects  for  measurable  impact  on  sustainable  develop- 
ment are  significant. 

Second,  USAID  must  make  the  most  of  its  resources  by  collabo- 
rating with  host  countries  on  their  national  priorities  for  sustain- 
able development.  We  can  assist,  facilitate  and  accelerate  the  de- 
velopment process,  but  the  will  to  reform  and  the  main  work  of 
sustainable  development  must  be  carried  out  by  the  host  nation  it- 
self. 

And,  third,  legislation  establishing  a  discrete  foreign  assistance 
program  regarding  intellectual  property  rights  is  contrary  to  the 
spirit  of  the  Peace,  Prosperity  and  Democracy  Act,  H.R.  3765,  and 
to  internal  USAID  efforts  to  focus  efforts  on  a  more  manageable 
number  of  countries  and  programs. 

Programs  and  projects  to  protect  intellectual  property  rights  can 
already  be  conducted  pursuant  to  the  authorities  of  the  current 
law,  the  Foreign  Assistance  Act  of  1961,  and  under  the  foreign  as- 
sistance reform  bill,  H.R.  3765. 

In  terms  of  sustainable  development  impact,  the  use  of  foreign 
assistance  funds  for  such  programs  cannot  be  justified  in  every 
country  in  which  we  work,  especially  in  view  of  the  many  compet- 
ing development  priorities. 

Given  the  competition  for  scarce  resources,  assistance  for  protect- 
ing intellectual  property  rights  is  most  likely  to  be  justified  in  a 
country  at  more  advanced  levels  of  development  whose  own 
innovators,  entrepreneurs,  businesspersons,  investors  and  other 
holders  of  intellectual  property  rights  can  also  benefit. 

In  particular,  improved  protection  of  intellectual  property  rights 
can  have  relatively  more  development  impact  in  those  countries 
that  are  moving  toward  free  trade  agreements,  regional  or  other- 
wise. 
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USAID  already  supports  intellectual  property  rights  programs  in 
the  context  of  its  sustainable  development  programs  in  ways  that 
allow  it  to  provide  assistance  appropriate  to  local  conditions.  Such 
programs  are  often  implemented  with  assistance  of  other  Federal 
agencies,  U.S.  nongovernmental  organizations  and  host  country 
public  and  private  sectors. 

My  written  testimony  lists  numerous  examples.  Mr.  Lehman  has 
given  you  details  on  one  example  that  show  the  kind  of  cooperation 
that  can  occur. 

These  programs  have  been  developed  as  an  integral  par-t  of 
USAID's  efforts  to  support  the  transition  to  market-based  econo- 
mies around  the  world  and  to  build  free  and  open  markets  every- 
where. 

On  the  collaborative  nature  of  USAID  assistance,  USAID's  intel- 
lectual property  rights  assistance  will  have  the  largest  development 
impact  where  there  is  a  legitimate  request  for  external  assistance, 
where  the  host  government  is  committed  to  improve  policy  imple- 
mentation, and  where  there  is  a  critical  mass  of  support  by  in- 
formed innovators,  entrepreneurs,  businessmen,  investors  and 
other  holders  of  intellectual  property  rights  required  to  sustain  re- 
forms. 

The  notion  of  partnerships  imposes  certain  responsibilities  on 
host  governments.  In  determining  where  it  will  invest  resources, 
USAID  considers  the  extent  to  which  the  host  government  encour- 
ages development  through  an  enabling  environment  that  comprises 
sound  policies  and  responsive  institutions. 

Sustainable  development  is  built  upon  a  sense  of  ownership  and 
participation.  It  is  not  something  that  donors  do  for  developing 
countries;  it  is  something  that  donors  help  the  people  of  developing 
countries  do  for  themselves. 

Finally,  with  regard  to  USAID's  many  mandates,  legislation  es- 
tablishing a  discrete  foreign  assistance  program  regarding  intellec- 
tual property  rights  is  inconsistent  with  efforts  to  reform  foreign 
assistance  and  limit  the  number  of  goals,  objectives  and  specific 
programs  that  are  mandated. 

Enactment  of  such  legislation  would  encourage  other  efforts  to 
add  to  USAID's  priorities,  thereby  losing  sight  of  the  primary  pur- 
pose of  H.R.  3765,  to  establish  a  legislative  policy  framework  that 
encourages  integrated  rather  than  stand-alone  sustainable  develop- 
ment approaches. 

In  particular,  we  note  that  as  part  of  its  internal  efforts  at  re- 
form and  restructuring,  USAID  has  adopted  a  more  focused  and 
strategic  approach  in  a  limited  number  of  sustainable  development 
countries.  In  the  near  term,  USAID  will  be  withdrawing  from  21 
countries  around  the  world,  many  of  them  the  more  advanced  de- 
veloping countries. 

We  have  no  programs  in  China. 

Programs  in  such  countries  as  Brazil  are  limited  or  carefully  tar- 
geted to  address  global  problems  such  as  protecting  the  environ- 
ment. 

Mr.  Chairman,  USAID  agrees  that  protection  of  intellectual  prop- 
erty rights  is  an  important  issue  and  should  remain  a  principal 
U.S.  trade  policy  objective.  USAID  has  the  legislative  authority  to 
facilitate  improved  protection   of  intellectual   property  rights  and 
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does  so  where  host  country  requests  and  significant  development 
considerations  coincide. 

Intellectual  property  rights  is  frequently  an  important  trade 
issue.  It  can  be  a  sustainable  development  issue  of  varying  impor- 
tance, depending  on  the  level  of  development  of  a  specific  country 
or  sector. 

As  an  important  trade  policy  issue,  intellectual  property  rights 
deserve  a  new  look  and  a  search  for  innovative  ways  to  fund  inter- 
ventions that  benefit  intellectual  property  holders  both  in  reform- 
ing countries  as  well  as  in  the  United  States. 

In  conclusion,  USAID's  position  is  H.R.  4239  is  unnecessary  as 
USAID  already  has  authorities  to  conduct  programs  in  protecting 
intellectual  property.  However,  we  do  agree  that  it  is  important  for 
the  United  States,  particularly  from  a  trade  perspective,  to  develop 
a  more  comprehensive  approach  to  protecting  U.S.  intellectual 
property.  We  therefore  agree  with  the  U.S.  Patent  and  Trademark 
Office  that  more  planning  should  be  devoted  to  developing  a  coordi- 
nated program.  USAID  is  happy  to  participate  in  such  an  effort. 

It  also  is  important  to  identify  a  mechanism  that  will  allow  fi- 
nancing of  such  a  program.  Indeed,  in  some  cases  USAID  can  be 
a  financing  partner. 

However,  because  USAID  is  not  resident  in  all  countries  of  con- 
cern and  because  protection  of  intellectual  property  rights  is  not  al- 
ways the  most  pressing  development  problem,  other  options  need 
to  be  considered.  Such  options  should  include  the  possibility  of  the 
U.S.  private  sector,  the  beneficiaries  of  such  a  program,  sharing  in 
its  financing. 

Thank  you,  Mr.  Chairman. 

Mr.  Gejdenson.  Thank  you. 

[The  prepared  statement  of  Mr.  Saiers  appears  in  the  appendix.] 

Mr.  Gejdenson.  The  feeling  that  at  least  two  of  you  have  is  that 
this  is  a  good  idea  and  it  is  the  right  place  to  do  it.  Mr.  Shapiro 
and  Mr.  Lehman,  we  appreciate  your  testimony. 

And  Dr.  Saiers,  we  understand  your  concerns.  If  I  was  the  Exec- 
utive, Democrat  or  Republican,  then  I  wouldn't  want  a  legislative 
body  not  to  tell  me  anything  except  to  hand  over  the  money  and 
assume  that — the  good  wisdom  and  bureaucracy  to  do  the  right 
thing  with  it. 

I,  on  the  other  hand,  serve  in  the  legislative  body.  Although  I  am 
favorably  impressed  with  this  President  and  many  of  the  people 
that  work  for  him  I  still  think  the  public  elects  Members  of  the 
House  of  Representatives  and  the  Senate  to  make  sure  that  there 
is  some  kind  of  accounting  on  how  we  spend  our  resources.  What 
I  think  we  are  trying  to  do  here  is  not  necessarily  to  bind  you  so 
that  you  have  no  flexibility;  but,  at  least  for  some  time  in  the  fu- 
ture, to  provide  some  focus  of  where  American  resources  will  be 
spent. 

Frankly,  we  can't  figure  out  any  other  place  to  get  the  money  ex- 
cept through  your  agency  and  then  contract  those  services  with  Mr. 
Lehman's  agency  to  provide  for  something  that  is  critically  impor- 
tant to  Americas  economic  future.  I  think  we  have  all  recognized 
in  the  last  decade,  but  certainly  in  the  last  several  years,  that  it 
is  in  the  top  end  of  technology  that  America  is  most  competitive  of- 
tentimes, it  is  the  easiest  to  pirate. 
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With  the  limited  skills  I  have,  if  I  wanted  to,  I  could  make  copies 
of  most  movies  and  software.  Software  instructions  even  advise 
making  a  back-up  copy.  With  a  30-year-old  computer  you  can  send 
most  software  around  the  globe.  And  all  of  us  who  have  been  over- 
seas have  seen  the  kind  of  boom  box  shops  that  are  set  up  where 
you  pick  your  tape  and  they  make  the  copy  for  you  on  the  spot. 

Additionally,  I  think  everybody  is  aware  of  the  impact  of  piracy 
on  manufacturing,  pharmaceuticals  and  other  industries.  This  is  a 
significant  part  of  what  America  does  economically.  One  of  the 
ways  that  we  can  rebuild  support  for  our  foreign  assistance  pro- 
gram in  this  country  is  by  showing  Americans  some  of  the  benefits 
that  come  out  of  participating  in  international  activity. 

I  think  there  is  a  wealth  of  good  feeling  in  this  country  about  for- 
eign assistance.  It  is  not  a  strong  majority,  by  any  means,  but 
there  are  people  that  are  certainly  concerned  about  hunger  issues 
and  development  issues,  and  we  think  those  are  very  important. 

But  I  think  that  one  of  the  things  we  need  to  show  is  that  there 
is  also  some  focus  on  how  it  impacts  Americans  back  home. 

I  guess  what  I  would  say  is  that  I  don't  disagree  with  you  that 
you  do  some  of  this  already.  You  have  done  some  in  the  case,  as 
I  understand  it,  of  Mexico. 

Dr.  Saiers,  do  you  think  that  worked  well? 

Mr.  Saiers.  Well,  I  am  not  an  expert  on  it,  but  every  indication 
I  have  is  that  it  did  work  well,  and  I  think  Assistant  Secretary 
Lehman's  comments  demonstrate  that  the  patent  office  is  quite  sat- 
isfied as  well. 

Mr.  Gejdenson.  So  that  it  seems  to  me  that  we  should  try  to  co- 
ordinate this  policy  in  the  kind  of  legislation  that  we  did  with  the 
TPCC,  Trade  Coordinating  Committee,  working  very  well  Under 
Secretary  Brown's  leadership  at  the  Commerce  Department.  Policy 
with  Mexico  is  an  excellent  example  of  what  we  can  do  elsewhere. 

So  I  would  hope  that,  while  I  understand  how  it  all  works,  that 
Mr.  Atwood  and  you  and  I  could  have  a  little  chat  about  your  feel- 
ings toward  this.  I  understand  the  general  resistance  of  the  Execu- 
tive toward  legislative  initiatives  that  mandate  resource  direction, 
but  I  think  it  is  a  pretty  critical  area. 

Mr.  Roth. 

Mr.  Roth.  Thank  you,  Mr.  Chairman. 

I  am  going  to  pursue  a  question  on  the  bill  that  we  have  here 
today,  but  I  was  going  to  ask  Mr.  Shapiro  if  he  could  address  the 
question  of  this  story  on  the  wire  just  a  few  minutes  ago  that  the 
United  States  has  told  Japan's  new  government  they  must  make 
progress  in  trade  problems  before  the  G— 7  summit. 

I  was  going  to  ask  you,  if  they  don't,  what  is  our  fall-back  posi- 
tion? What  are  we  going  to  do  then? 

Mr.  Shapiro.  Congressman  Roth,  I  wasn't  familiar  with  that 
story,  but,  in  general,  we  have  taken  the  position  for  a  period  of 
months,  as  you  know,  that  the  status  quo  with  Japan  was  not  an 
acceptable  situation.  That  was  why  the  President  did  not  reach 
agreement  with  Prime  Minister  Hosokawa.  That  was  why  we  were 
prepared  to  impose  sanctions  in  the  Motorola  matter  before  that 
was  resolved.  And  that  was  why  we  continue.  Ambassador  Kantor 
and  others,  continue  to  aggressively  put  forward  the  fact  that  the 
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Japanese  markets  have  to  open,  that  the  traditional  promises  and 
action  plans,  et  cetera,  are  not  enough. 

Now,  Ambassador  Kantor  and  others,  however,  focused — and 
they  are — have  noticed  the  disarray  in  the  Grovernment  of  Japan. 
We  had  a  meeting  with  Prime  Minister  Hata  in  Marrakesh  before 
he  became  Prime  Minister,  and  I  think  he  needs  a  little  bit  of  time 
to  consolidate  his  government. 

I  am  sure  Secretary  Christopher  was  referring  to  that  and  the 
notion  of  making  progress  before  the  Summit,  but  we  intend  to  con- 
tinue to  try  to  open  those  markets  in  a  real  way.  And  while  I  can't 
comment  on  what  tools  would  be  available,  this  is  consistent  with 
what  we  have  been  saying. 

Mr.  Roth.  I  understand  that  and  I  appreciate  it,  Mr.  Shapiro. 
You  haven't  had  time  to  look  at  it,  but  I  think  it  is  very  important 
because  of  what  is  happening  over  there  and  here.  One  of  the  key 
problems  we  are  going  to  be  faced  with  is  just  that  point.  I  appre- 
ciate it. 

Mr.  Shapiro.  I  wanted  to  add,  since  the  Chairman  and  other 
members  have  referred  to  the  higher  end  of  technology,  people  ask 
why  we  are  so  concerned  about  Japan,  and,  basically,  what  we 
have  seen  over  the  years  is  that  the  market  has  been  closed  to  pre- 
cisely those  high  technology  and  manufacturing  things  that  we  do 
very  well,  and  it  has  been  closed  so  that  they  can  develop  competi- 
tive products,  competitive  industries.  And  we  can't  accept  that 
sanctuary  approach  anymore. 

Mr.  Roth.  Thank  you.  I  would  totally  subscribe  to  what  you  had 
to  say.  I  think  many  of  us  would. 

Dr.  Saiers,  in  your  testimony — I  had  a  chance  to  go  over  it.  I 
heard  Mr.  Lehman,  Mr.  Shapiro,  and  I  appreciated  their  comments, 
but  you  mentioned  in  USAID's  statement  that  you  support  intellec- 
tual property  programs  overseas.  Did  Mr.  Shapiro  and  Mr.  Lehman 
have  any  input  into  where  USAID  has  done  this? 

Mr.  Saiers.  I  believe  that  there  have  been  conversations  on  this 
issue.  It  is  not  a  formal  arrangement,  but  clearly,  in  the  case  of 
Mexico,  there  was  joint  interest. 

From  our  standpoint,  we  had  the  programs  that  were  interested 
in  getting  Mexico  prepared  to  join  the  NAFTA  agreement.  Clearly, 
within  the  trade  area,  there  were  similar  interests.  So  when  those 
interests  have  converged  we  have  taken  the  opportunity  to  cooper- 
ate. 

There  are  also  programs  we  have  implemented,  after  looking  at 
an  issue  from  a  developing  country  standpoint,  where  we  have  ini- 
tiated programs  and  have  sought  other  organizations  such  as  the 
American  Bar  Association,  to  work  with  us  on  programs  from  the 
LOC  perspective. 

Mr.  Roth.  You  know,  the  thing  I  think  I  have  a  hard  time  resolv- 
ing is  this:  I  have  been  on  this  committee  for  some  time  now,  and 
one  of  the  biggest  problems  that  many  Americans  have  with 
USAID  is  that  the  people  see  you  putting  foreign  interests  ahead 
of  our  own.  I  get  that  in  letter  after  letter. 

I  have  questions  here  in  letters.  I  have  these  mail-back  responses 
in  answers  we  get  back,  you  know,  and  now  here  is  a  place  where 
you  can  help  American  interests  and  you  can  support  the  Roth- 
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Gejdenson  bill,  and  it  is  difficult  for  me  to  understand  why  you 
wouldn't  support  that  legislation. 

Mr.  Saeers.  Mr.  Roth,  it  is  a  matter  of  priorities. 

The  fastest  growing  markets  for  the  United  States  are  in  the  de- 
veloping countries.  Almost  40  percent  of  our  exports  now  go  to  de- 
veloping countries,  and  USAID  has  been  very  instrumental  in  help- 
ing these  economies  grow. 

We  have  been  in  the  forefront  of  reducing  population  growth 
rates  and  mitigating  the  migration  issue^  that  can  be  fostered  as 
a  result  of  that.  We  have  been  in  the  forefront  of  trying  to  solve 
some  of  the  world's  biggest  health  problems,  and  the  economic  is- 
sues that  have  caused  these  migration  patterns. 

Those  are  also  issues  that  are  of  great  concern  to  the  American 
public  and  issues  that  are  at  the  heart  of  what  USAID's  role  should 
be.  It  has  been  the  sense  of  Congress  over  the  last  several  years 
that  we  are  engaged  in  far  too  many  sets  of  objectives  and  prior- 
ities— not  that  we  are  not  interested  in  this  project — but  that  there 
are  other  more  pressing  priorities. 

Mr.  Roth.  We  are  interested  in  the  Third  World  and  developing 
countries,  but  the  truth  of  the  matter  is,  with  this  rapidity  of 
change,  if  we  are  going  to  be  a  leading  player  in  the  world  you 
have  to  get  in  with  the  people  who  are  at  the  forefront  of  the  tech- 
nology. That  is  why  I  think  that  this  legislation  we  have  before  us 
is  so  important.  We  have  got  to  take  a  look  at  what  is  in  the  best 
interests  of  our  country,  too,  at  times.  That  is  why  this  legislation, 
in  my  opinion,  is  important. 

But  I  would  like  to  ask  Mr.  Lehman  to  comment  on  the  input  you 
have  got  with  USAID  now. 

Mr.  Lehman.  Mr.  Roth,  as  I  mentioned  in  my  own  testimony,  we 
had  a  very  successful  pilot  project  that  only  goes  back  to  1991  with 
Mexico,  and  I  think  that  told  us  something  about  the  success  of 
these  projects.  I  don't  want  to  leave  the  impression  that  our  failure 
to  be  more  organized  here  is  entirely  USAID's  fault.  I  think  that, 
undoubtedly,  we  at  the  Patent  and  Trademark  Office  who  have 
worked  very  closely  with  USTR  over  the  years  probably  haven't 
had  the  focus  that  we  should  have  had  on  working  with  USAID, 
and  I  can  promise  you  that,  regardless  of  what  happens  to  your  leg- 
islation, that  I  am  going  to  get  myself  over  to  USAID  and  have 
some  discussions  with  them  about  it  and  try  to  persuade  them  in- 
ternally within  the  government  to  work  with  us  and  develop  some 
of  these  programs. 

I  must  say  one  of  the  things  that  I  think  has  been  successful  that 
Secretary  Brown  has  been  largely  responsible  for  is  a  commitment 
to  some  considerable  USAID  funding  now  to  support  U.S.  export 
programs,  I  think  about  $70  million.  This  represents  a  major  shifl 
in  USAID  efforts,  and  you  can  be  assured  that  we  will  be  over  and 
talking  to  USAID  about  this. 

Mr.  Roth.  Well,  Mr.  Lehman,  the  thing  that  I  get  out  of  the  tes- 
timony is  there  is  no  formal  coordination  here. 

Mr.  Lehman.  At  the  present  time,  there  is  not. 

Mr.  Roth.  Until  you  have  that  formal  coordination  it  is  never 
going  to  be  a  good  working  relationship.  That  is — ^basically,  that  is 
what  our  bill  is  going  to  do,  to  set  that  up.  That  is  why  this  legisla- 
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tion  is  so  important.  Frankly,  I  think  this  legislation  is  going  to 
pass,  don't  you  think  so,  Mr.  Chairman? 

Mr.  Gejdenson.  Well,  with  you  here  we  can't  miss. 

Mr.  Roth.  All  right. 

Mr.  Gejdenson.  Mr.  Manzullo. 

Mr.  Manzullo.  Thank  you  very  much. 

I  have  a  question.  The  program  that  was  set  up  in  Mexico  to  try 
to  bring  their  system  of  registration  of  patents  and  ownership  of  in- 
tellectual property  up  to  speed,  how  many  companies  in  this  coun- 
try do  you  think  do  business  in  Mexico? 

Mr.  Lehman.  Practically  all  big  companies  do  business,  but  I 
think  it  is  very  important  to  understand  that  this  is  a  very  impor- 
tant part  of  intellectual  property.  It  just  doesn't  affect  only  big  com- 
panies. Intellectual  property  in  many  ways  is  more  important  to 
small  companies  than  to  big  companies. 

Mr.  Manzullo.  I  understand  that,  but  I  understand  that  the 
U.S.  Patent  and  Trademark  Office  is  self-sustaining.  All  13  build- 
ings and  your  salaries  are  supported  as  the  result  of  direct  user 
fees. 

Mr.  Lehman.  That  is  correct. 

Mr.  Manzullo.  In  a  shrinking  economy,  I  am  perplexed  when  we 
have  multimillion  dollars  worth  of  exports,  why  American  industry 
at  all  levels  shouldn't  be  more  actively  involved  in  perhaps  making 
a  contribution  of  some  nature 

Mr.  Lehman.  I  think  they  are. 

Mr.  Manzullo  [continuing].  To  set  these  up  as  opposed  to  wait- 
ing for  Congress  to  act  in  that  quagmire. 

Mr.  Lehman.  I  think  you  will  hear  from  some  of  the  industries 
later  on.  I  think  they  have  been  involved. 

There  is  training  that  is  taking  place.  The  World  Intellectual 
Property  Organization  in  Geneva  has  been  very  much  involved  in 
this.  But  I  think  there  could  be  more  direct  government  to  govern- 
ment cooperation. 

Government  to  government,  you  see,  the  expertise  in  examining 
patents  is  not  in  Belvedere  at  the  Chrysler  plant.  The  expertise  is 
right  over  here  in  Crystal  City.  We  nave  it.  So  it  is  something 
where  we  have  a  unique  resource  that  we  can  share  with  Mexico 
and  with  other  countries.  And  inasmuch  as  American  industry  is 
out  there  trying  to  work  with  foreign  governments,  there  is  a  spe- 
cial role  I  think  for  our  USPTO  and  Copyright  Office  to  play  in 
educating  their  foreign  counterparts. 

I  know  it  is  sort  of  a  debate  that  has  raged  forever  since  the  be- 
ginning of  the  country  about  the  role  of  government,  but  one  area 
where  there  has  always  been  consensus,  and  I  assume  you  are 
aware,  that  our  intellectual  property  system  is  embedded  right  in 
the  Constitution. 

Mr.  Manzullo.  Yes,  constitutional  function. 

Mr.  Lehman.  This  is  a  government  function  as  is  the  court  sys- 
tem, for  example.  That  is  a  part  of  this,  too. 

Mr.  Manzullo.  I  understand. 

The  root  of  the  answer  to  the  question  is  that,  in  addition  to  the 
$250,000,  there  has  been  a  lot  of  money  or  manpower  that  has 
been  expended  by  the  private  sector  in  this  country  in  making  that 
program  work  in  Mexico.  Would  that  be  correct? 
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Mr.  Lehman.  Yes,  I  think  that  is  absolutely  fair  to  say.  Certainly 
when  I  talk  about  the  patent  rights  that  we  are  trying  to  get  recog- 
nized by  Mexico,  for  every  single  one  of  those  patents  there  is  an 
American  patent  holder  standing  behind  it  involved  in  trying  to  se- 
cure their  rights  there. 

Mr.  Manzullo.  One  further  question.  This  is  for  any  member  of 
the  panel.  With  regard  to  the  elements  of  GATT  could  somebody 
try  to  just  take  a  few  minutes  and  explain  what  elements  in  GATT 
you  support  to  solve  intellectual  property  '•ights  violations  and  any 
deficiencies  in  that?  We  could  go  on  for  days  on  a  question  of  that 
nature. 

Mr.  Lehman.  I  can  review  what  some  of  them  are. 

First  of  all,  the  GATT  TRIP's  agreement  covers  all  three  areas 
of  intellectual  property,  that  is  patents,  trademarks  and  copyrights. 
Let  me  just  address  some  of  the  patent  issues  first. 

As  I  indicated  in  my  testimony,  we  have  countries  in  the  world 
that  have  chosen  to  have  no  patent  laws  at  all.  We  have  a  larger 
number  of  countries  which  choose  not  to  cover  certain  technologies, 
for  example,  pharmaceuticals,  agricultural  chemicals,  and  say  we 
are  just  not  going  to  protect  those  by  patents.  Brazil,  for  example, 
fell  into  that  category. 

One  of  the  essential  tenets  of  the  GATT  TRIFs  agreement  is, 
one,  from  now  on  every  member  of  GATT  will  have  to  have  patent, 
trademark,  and  copyright  law;  and,  two,  that  law  will  not  be  able 
to  single  out  certain  technologies  and  say  you  are  not  covered. 

Ambassador  Kantor  has  been  successful  recently,  for  example,  in 
the  case  of  Brazil  in  getting  them  to  accelerate  the  timetable  by 
which  they  will  phase  in  these  provisions. 

But  another  area  where  we  have  had  a  lot  of  problems  is  in  the 
area  of  compulsory  licensing.  A  lot  of  countries  have  said  you  can 
have  patent  protection  in  our  country,  but  we  are  going  to  force  you 
to  license  the  patent  under  various  conditions  to  a  domestic  enter- 
prise or,  in  some  cases,  even  other  foreign  enterprises  and  permit 
you  only  to  get  a  royalty  that  we  will  determine.  In  effect,  if  you 
use  their  patent  system  they  confiscate  your  patent  and  use  it  for 
their  own  purposes. 

The  use  of  compulsory  licensing  under  the  GATT  TRIPs  agree- 
ment has  been  vastly  limited.  This  was  a  big  problem  particularly 
in  the  pharmaceuticals  and  chemical  area  in  countries  like  India, 
an  enormous  market,  and  in  a  lot  of  South  American  countries. 
Even  in  some  countries  in  Eastern  Europe  and  in  Europe  we  have 
had  these  problems. 

In  fact,  in  Canada  we  had  compulsory  licensing  of  U.S.  pharma- 
ceuticals up  until  the  NAFTA.  They  had  compulsory  licensing  in 
that  highly  developed  country  after  7  years.  No  wonder  Americans 
were  paying  the  freight  for  Canadian  drug  development. 

So  in  the  patent  area  that  is  just  an  example  of  some  of  the 
things  that  we  have  won. 

In  the  copyright  area,  one  of  the  areas  where  we  have  tremen- 
dous market  share  right  now  is  in  the  computer  software  area.  The 
United  States  has  75  percent  of  the  world's  market  in  computer 
software,  and  it  is  one  of  the  fastest  growing  industries  on  the 
planet. 
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We  had  a  lot  of  countries  in  the  world  that  didn't  really  have  a 
legal  regime  for  protecting  computer  software.  With  the  stroke  of 
a  pen  in  Marrakesh  last  week,  103  countries  now,  118  maybe  in 
the  future,  automatically  will  protect  software  as  a  literary  work 
under  the  copyright  laws.  That  immediately  brings  it  under  the 
Berne  copyright  convention,  with  national  treatment  in  all  those 
countries,  the  same  as  their  own  citizens  would  have.  It  is  a  tre- 
mendous advantage  for  us. 

Similarly,  we  have  gotten  protections  in  some  other  areas  of 
copyrighted  works  that  are  very  important  and  are  going  to  be  very 
useful  to  us  in  the  future. 

With  regard  to  trademarks,  we  have  gotten  similar  kinds  of 
agreements  to  have  modem,  up-to-date  laws. 

Now,  there  are  a  few  areas  where  did  not  get  everything  we 
sought,  but  I  must  say  the  TRIFs  agreement  was  a  remarkable 
success. 

One  of  the  areas  that  we  didn't  get  all  we  wanted  is  in  the  phar- 
maceutical and  agrichemical  area,  where  there  are  10-year  phase- 
in  provisions  for  developing  countries.  We  always  thought  that  was 
too  long.  We  would  like  the  phase-ins  to  be  much  shorter.  But,  as 
Mr.  Shapiro  pointed  out,  we  are  not  just  accepting  the  GATT 
trip's  agreement  as  a  done  deal.  We  are  now  going  back  to  a  lot 
of  those  countries  and  talking  to  them  on  a  bilateral  basis  and  try- 
ing to  get  them  to  speed  up  the  timetable.  And  we  have  already 
been  successful  in  the  case  of  Brazil,  as  Mr.  Shapiro  mentioned. 

So  in  another  area — in  fact,  I  am  leaving  this  evening  on  a  mis- 
sion with  one  of  my  colleagues  from  the  USTR  office,  and  we  are 
going  to  Europe  to  deal  with  some  of  the  problems  that  we  are  hav- 
ing in  the  motion  picture  and  sound  recording  area — where  in 
GATT  trip's  we  were  not  successful  is  the  audiovisual  field,  which 
is  a  problem  with  Europe.  And,  as  you  may  know,  the  Europeans 
are  adopting  broadcast  quotas,  refusing  to  give  national  treatment 
to  our  entertainment  products  where  we  have  a  big  market  edge 
over  them.  That  really  is  not  acceptable  for  modern  sophisticated 
countries  like  the  European  countries. 

So,  again,  even  though  we  were  not  able  to  achieve  that  agree- 
ment in  the  Uruguay  Round,  we  have  not  given  up.  I  am  going  to 
spend  the  next  few  days  working  on  that,  and  we  are  going  to  con- 
tinue to  work  at  it  until  we  achieve  a  solution  to  those  problems. 

Mr.  Gejdenson.  Thank  you. 

I  would  like  to  thank  the  entire  panel.  We  are  going  to  continue 
to  work  with  our  friends  at  USAID  to  see  if  we  can  get  them  on 
board  as  well. 

Thank  you  very  much. 

The  next  panel  is  Peter  Richardson  of  Pfizer  and  Lawrence  E. 
Levinson  of  Paramount  Communications. 

You  are  out  of  the  New  York  office,  Mr.  Richardson? 

Mr.  Richardson.  Yes. 

Mr.  Gejdenson.  You  have  an  Attorney  Richardson  there  as  well. 

Mr.  Richardson.  We  have  two  attorneys  named  Richardson  in 
the  Pfizer  legal  division.  I  am  one,  and  we  have  a  specialist  in  envi- 
ronmental law,  also  a  Richardson. 

Mr.  Gejdenson.  Thank  you. 
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STATEMENT  OF  PETER  C.  RICHARDSON,  PFIZER,  INC. 

Mr.  Richardson.  Mr.  Chairman  and  members  of  the  subcommit- 
tee, I  appreciate  your  invitation  to  provide  Pfizer's  views  on  H. 
Con.  Res.  240  expressing  the  sense  of  the  Congress  with  respect  to 
intellectual  property  protection,  and  H.R.  4239,  which  provides  for 
the  establishment  of  a  foreign  assistance  program  to  support  efforts 
by  developing  countries  to  protect  intellectual  property.  I  do  not 
have  to  convince  this  subcommittee  about  the  importance  of  intel- 
lectual property  protection  abroad  for  the  international  competi- 
tiveness of  U.S.  industry  and  for  job  growth  here  in  the  United 
States.  Mr.  Chairman,  you  have  visited  our  research  laboratories 
in  Groton,  Connecticut,  and  you  have  seen  with  your  own  eyes  the 
resources  that  Pfizer  devotes  to  research  and  marketing  innovative 
pharmaceuticals. 

Of  all  U.S.  industries,  the  pharmaceutical  industry  is  the  most 
dependent  on  patent  protection  for  bringing  new  products  to  mar- 
ket. As  a  result,  our  industry  and  Pfizer  in  particular  have  been 
major  proponents  of  a  strong  U.S.  policy  on  intellectual  property 
protection. 

While  the  decision  to  identify  China,  Argentina  and  India  as  pri- 
ority foreign  countries  was  delayed  for  60  days,  we  believe  the  bi- 
lateral process  will  continue  to  be  a  crucial  lever  in  gaining  im- 
proved intellectual  property  protection  not  only  in  these  three  coun- 
tries but  also  in  the  other  countries  that  appeared  on  the  various 
Special  301  watch  lists. 

Pfizer  supports  the  recently  concluded  TRIFs  agreement.  Never- 
theless, we  remain  concerned  about  the  gaps  in  protection  that  sur- 
vived the  final  negotiations. 

For  Pfizer  as  well  as  for  the  entire  pharmaceutical  industry,  the 
most  critical  deficiency  by  far  is  the  overly  long  and  discriminatory 
transition  period  before  tne  developing  countries  have  to  undertake 
their  TRIP's  obligations.  Developing  countries  that  will  not  have  in 
place  product  protection  for  pharmaceutical  products  by  the  date 
the  trip's  agreement  enters  into  force — most  probably  July  1, 
1995 — will  be  permitted  to  continue  their  piracy  of  such  products 
for  10  years  until  July  1,  2005. 

This  is  a  full  5  years  later  than  the  July  1,  2000,  date,  by  which 
the  same  countries  will  have  to  provide  TRIP's-level  intellectual 
property  protection  for  other  products. 

The  inability  of  the  United  States  to  shorten  the  overly  long  and 
discriminatory  transition  period  during  the  TRIP's  negotiations  un- 
derscores the  existence  of  an  unfinished  intellectual  property  agen- 
da, the  completion  of  which  must  be  the  goal  of  an  active  U.S.  bi- 
lateral intellectual  property  strategy. 

H.  Con.  Res.  240  identifies  the  critical  elements  of  that  strategy. 
We  strongly  support  the  expression  of  the  sense  of  the  Congress 
that  intellectual  property  protection  should  continue  to  be  among 
the  principal  trade  objectives  of  the  United  States.  The  United 
States  should  pursue  further  strengthening  levels  of  intellectual 
property  protection  even  after  the  TRIFs  agreement  is  imple- 
mented through  bilateral,  regional  and  multilateral  negotiations. 

In  addition,  we  agree  with  the  resolution's  declaration  that  the 
level  of  intellectual  property  protection  should  be  a  determinant  of 
a  country's  eligibility  for  participation  in  all  future  trade  agree- 


23 

ments  and  that  the  provisions  of  law  relating  to  existing  pref- 
erential programs  such  as  GSP  should  be  strengthened  to  encour- 
age accelerated  implementation  of  the  TRIPs  agreement. 

The  concurrent  resolution  also  declares  that  the  authorities  and 
statutes  other  than  trade  laws  should  be  clarified  to  ensure  that 
these  authorities  may  be  used  in  support  of  strong  intellectual 
property  abroad. 

The  objective  of  the  enhanced  strategy  that  we  proposed  is  the 
establishment  in  other  countries  of  a  legal,  regulatory  and  adminis- 
trative environment  conducive  to  the  protection  of  intellectual  prop- 
erty. Both  substantive  intellectual  property  law  standards  and  the 
effective  enforcement  of  those  standards  are  necessary  elements  of 
such  an  environment. 

Without  substantive  standards  for  patents,  there  are  no  patents 
to  enforce.  Without  effective  enforcement,  wholesale  piracy  will  con- 
tinue to  make  it  impossible  to  reap  any  commercial  benefit  from 
even  the  most  advantaged  patent  law. 

Pfizer  today  faces  problems  in  both  these  areas  of  intellectual 
property  protection.  The  lack  of  product  patents  for  our  products  in 
developing  countries  such  as  Turkey,  India  and  Argentina  leads  to 
strange  situations  in  many  LDC's  where  the  drugs  we  develop  and 
test  may  even  reach  the  market  after  the  pirated  copies.  For  exam- 
ple, three  companies  have  already  sought  marketing  approval  in 
Argentina  for  one  of  our  drugs  for  which  we  have  only  recently 
sought  FDA  approval  here  in  the  United  States. 

While  our  ability  to  patent  our  products  in  LDC's  are  well-known 
to  you,  you  may  not  be  aware  that  even  in  many  developed  coun- 
tries where  the  standards  of  protection  are  largely  adequate  we 
cannot  obtain  preliminary  injunctive  relief,  and  the  defendants  con- 
tinue to  sell  during  litigation. 

For  example,  in  Italy  we  received  a  favorable  decision  on  liability 
in  1985  from  Italy's  Supreme  Court  in  a  case  filed  in  1974.  Pro- 
ceedings to  determine  damages  then  commenced.  The  patents  ex- 
pired in  1986.  In  1994,  we  settled  the  damage  claim  for  a  nominal 
amount  since  it  became  clear  that  no  final  court  decision  would  be 
reached  expeditiously. 

Similar  problems  have  been  encountered  in  Spain,  with  long  pro- 
cedural delays. 

Pfizer  is  faced  and  continues  to  face  continued  enforcement  prob- 
lems in  other  countries — Switzerland,  Germany,  Denmark  to  name 
a  few.  Spain  and  Italy  are  the  major  sources  of  infringing  products 
shipped  into  Latin  America  and  other  countries  where  there  are  no 
patents  or  where  enforcement  is  difficult. 

We  believe  that  the  deficiencies  in  the  developed  countries  should 
in  theory  be  ameliorated  by  the  national  implementation  of  the 
standards  contained  in  the  TRIP's  agreement.  The  specifics  of  how 
to  achieve  effective  enforcement  however  are  less  clear  and  indeed 
are  problematic. 

We  are  less  sanguine  about  the  prospects  in  the  LDC's.  Already, 
a  number  of  developing  countries  have  engaged  in  a  bit  of  revision- 
ist history  with  respect  to  the  meaning  of  certain  key  provisions  of 
the  trip's  agreement.  We  understand,  for  example,  that  during 
the  Special  301  negotiations  that  took  place  this  past  February 
Brazilian  officials  unsuccessfully  asserted  that  TRIP's  does  not  re- 
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quire  WTO  members  to  recognize  importation  as  meeting  the  local 
working  requirements  for  compulsory  licensing  purposes. 

Generic  manufacturers  in  Argentina  reportedly  have  told  their 
government  that  the  TRIFs  agreement  gives  countries  wide  lati- 
tude in  implementing  compulsory  licensing  schemes  that  serve 
their  own  interests  and  needs. 

Both  of  these  assertions  are  contradicted  by  the  clear  language 
of  the  trip's  agreement  and  supporting  history  of  the  TRIP's  nego- 
tiations and  we  believe  will  be  disallowed  by  the  first  WTO  dispute- 
settlement  panel  called  to  rule  on  these  interpretations. 

Our  concern  about  the  LDC  implementation  of  the  TRIP's  agree- 
ment is  further  heightened  by  the  fact  that  the  agreement's  transi- 
tion provisions  are  a  misnomer.  Under  TRIP's,  LDC's  are  not  re- 
quired to  take  any  progressive  steps  during  the  transition  period 
in  order  to  be  in  a  position  to  grant  protection  after  the  10-year  pe- 
riod expires. 

The  U.S.  strategy  called  for  in  H.  Con.  Res.  240  should  expedite 
LDC  implementation  of,  at  a  minimum,  TRIFs  standards  of  protec- 
tion. Unless  the  United  States  undertakes  complementary  activi- 
ties along  the  lines  mandated  in  H.R.  4239,  however,  we  cannot  an- 
ticipate that  the  LDC's  will  be  able  to  effectively  enforce  those 
standards.  It  is  one  thing  for  an  LDC  to  pass  a  good  patent  law. 
It  is  another  matter  for  it  to  have  in  place  the  proper  intellectual 
property  infrastructure  such  as  an  efficient  patent  examination  sys- 
tem and  a  court  system  knowledgable  and  trained  to  enforce  intel- 
lectual property  matters. 

The  leverage  and  resources  that  USAID,  working  closely  with,  in 
the  first  instance,  the  experts  at  the  Patent  and  Trademark  Office, 
can  bring  to  bear  on  the  intellectual  property  situation  in  the 
LDC's  could  very  well  prove  to  be  the  difference  between  a  commer- 
cially insignificant  and  commercially  beneficial  TRIP's  agreement. 

I  was  pleased  to  note  the  supportive  comments  of  Commissioner 
Lehman  and  Mr.  Shapiro  in  this  regard. 

While  Pfizer  has  in  the  past  participated  in  technical  training 
programs  for  patent  operators  from  the  LDC,  and  I  am  certain  that 
we  and  other  members  of  our  industry  are  prepared  to  do  so  in  the 
future,  the  resources  available  to  us  pale  in  significance  to  a  U.S.- 
financed  government-to-government  program  of  technical  assist- 
ance and  training. 

Furthermore,  USAID  programs  in  support  of  intellectual  prop- 
erty infrastructure  development  will  help  demonstrate  that,  rather 
than  hurting  the  LDC's,  intellectual  property  protection  can  be- 
come one  of  the  most  powerful  instruments  for  economic  develop- 
ment, export  growth  and  diffusion  of  new  technologies.  Investment 
and  innovation  encouraged  by  intellectual  property  protection  cre- 
ate technological  change  which  is  the  main  engine  of  economic 
growth. 

In  conclusion,  Mr.  Chairman,  Pfizer  strongly  supports  both  H. 
Con.  Res.  240  and  H.R.  4239.  Taken  together,  they  call  for  a  con- 
certed U.S.  strategy  that  will  continue  to  make  worldwide  intellec- 
tual property  protection  a  principal  objective  of  U.S.  trade  policy 
and,  most  important,  would  complete  the  unfinished  intellectual 
property  agenda  of  the  United  States. 

Thank  you. 
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Mr.  Gejdenson.  Thank  you. 

[The  prepared  statement  of  Mr.  Richardson  appears  in  the  ap- 
pendix.] 
Mr.  Gejdenson.  Mr.  Levinson. 

STATEMENT  OF  LAWRENCE  E.  LEVINSON,  PARAMOUNT 

COMMUNICATIONS 

Mr.  Levinson.  Thank  you,  Mr.  Chairman. 

It  is  a  pleasure  to  be  here  this  afternoon  to  talk  about  H.R.  4239 
and  H.  Con.  Res.  240. 

I  am  Larry  Levinson,  Senior  Vice  President  of  Paramount  Com- 
munications, as  you  know  now  a  subsidiary  of  Viacom.  We  are  an 
American-based,  copyright-driven  media  company. 

Our  businesses  take  us  into  the  worlds  of  cable  networks  like 
MTV,  Nickelodeon  and  Showtime  and  into  theatrical  films,  home 
video,  television,  book  and  software  publishing.  I  am  also  speaking 
more  generally  this  afternoon  for  our  sister  companies  in  the  copy- 
right community — records,  computer  software,  and  music. 

Let  me  set  the  stage  by  emphasizing  the  centrality  of  copyright 
to  the  nation's  economy.  I  am  not  sure  that  this  is  very  widely 
known,  and  it  is  very  instructive. 

Together,  the  copyright  industries,  including  those  who  create 
the  products  and  those  who  deliver  them  to  the  consumer  today, 
account  for  5.6  percent  of  the  gross  domestic  product.  Our  indus- 
tries employ  over  5.5  million  people — or  over  5  percent  of  the  work 
force.  And  this  year  we  expect  to  register  some  $40  billion  in  for- 
eign sales,  and  we  are  generating  employment  at  a  rate  three  times 
greater  than  the  economy  does  as  a  whole. 

Something  else  is  striking  about  these  numbers.  In  terms  of 
value  added  to  the  gross  domestic  product,  the  copyright  industries 
contribute  more  to  the  U.S.  economy  than  most  industrial  sectors 
and  more  than  any  single  manufacturing  sector. 

Behind  these  statistics  are  the  driving  forces  of  America's  copy- 
right community — the  talented  army  of  writers,  artists  and  techni- 
cians and  performers  backed  by  the  private  sector's  investment  and 
production  base.  But  in  the  end,  it  is  copyright  protection  that 
makes  our  mission  possible.  Copyright  is  the  foundation  of  the  cre- 
ative process. 

I  think,  as  you  know,  our  businesses  are  essentially  high  risk. 
Each  of  our  programs  or  films  or  books  and  records  is  unique  in 
its  own  right  because  each  constitutes  a  separate  creative  endeavor 
and  exists  in  a  world  of  rapidly  changing  consumer  preferences, 
shifting  markets  and  very  rapidly  accelerating  technology.  Many  of 
our  films  and  books  have  very  limited  shelf  life,  and  they  depend 
on  an  orderly  sequence  of  release  to  achieve  the  needed  return  on 
investment  and  to  reward  those  men  and  women  who  help  to  bring 
these  creative  works  to  consumers  around  the  globe. 

That  is  why  the  most  successful  of  our  products — the  box  office 
hit  or  the  popular  cable  network  show  or  the  latest  best  seller,  for 
example — are  especially  vulnerable  to  international  piracy.  That 
comes  in  many,  many  different  insidious  forms,  whether  through 
the  illegal  satellite  programming  reception  or  illicit  mass  duplica- 
tion or  in  a  public  performance  in  a  mini-theater  without  receiving 
the  necessary  permission. 
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These  invasions  of  copyright  disrupt  our  markets,  deny  us  a  fair 
return  and  in  the  process  cripple  local  legitimate  distributors  and 
exhibitors  as  well. 

In  a  few  moments,  I  will  pass  around  some  recent  and  I  think 
vivid  examples  of  pirated  materials  ranging  from  illegally  produced 
laser  disc  copies  of  some  of  our  latest  hit  movies  like  Jurassic  Park, 
popular  videotapes  like  The  Firm,  and  some  important  educational 
works  like  The  Teaching  of  English  as  a  Second  Language,  all  pi- 
rated copies. 

Mr.  Gejdenson.  Staff  tells  me  that  Jurassic  Park  is  not  avail- 
able in  this  country. 

Mr.  Levinson.  That  is  correct.  It  is  not.  But  it  is  available  in 
most  countries  along  the  Pacific  Rim  by  an  extraordinary  high  pro- 
duction laser  disk  factory  operating  on  the  Hong  Kong  border  in 
PRC  which  I  will  get  to  in  a  moment,  if  I  can,  Mr.  Chairman.  But 
if  I  can  continue  on. 

Let  me  first  stress  that  world  piracy  continues  to  haunt  our  copy- 
right industries.  In  a  recent  report  to  the  USTR,  the  Intellectual 
Property  Alliance,  our  umbrella  trade  organization,  estimated 
losses  in  1993  from  world  piracy  of  films,  records,  music,  computer 
programs  and  books  in  32  selected  nations  exceeded  a  staggering 
$7.6  billion.  The  overall  figure  worldwide  is  probably  in  excess  of 
$17  billion,  a  figure  noted  in  the  proposed  joint  resolution. 

Our  concern  is  heightened  by  the  fact  that  our  businesses, 
through  the  medium  of  the  new  delivery  technologies,  are  becoming 
increasingly  dependent,  as  you  heard  from  Ira  and  Bruce  this 
morning,  on  overseas  markets.  In  the  motion  picture  industry,  for 
example,  over  40  percent  of  revenues  now  come  from  beyond  our 
borders. 

So  if  America  is  to  maintain  a  preeminent  and  competitive  role 
in  world  markets  for  the  sale  and  export  of  intellectual  property, 
copyright  protection  must  be  placed  high  on  the  nation's  trade  and 
foreign  policy  agenda. 

So  from  Ankara  to  Athens,  Rome  to  Rio,  from  Taipei  to 
Tiananmen  Square,  we  face  the  continuing  onslaught  of  pirate  ac- 
tivity. If  we  think  of  the  $7.6  billion  lost  to  piracy  in  just  those  32 
nations  I  mentioned,  just  think  of  the  impact  on  our  jobs  and  our 
investment  here  at  home  each  time  a  pirate  in  a  foreign  country 
steals  our  property. 

In  speaking  about  offshore  piracy,  it  is  really  no  less  than  global 
grand  larceny.  You  will  see  it  from  the  examples  up  there. 

We  punish  criminal  theft  severely  if  it  happens  in  our  own  coun- 
try. We  should  expect  no  less  from  our  trading  partners  and  those 
developing  countries  that  receive  the  benefits  of  foreign  aid,  GSP 
and  CBI. 

Now  it  is  probably  very  legitimate  to  ask  how  is  the  private  sec- 
tor responding  to  the  threat  of  world  piracy?  Let  me  give  you  some 
examples. 

The  Motion  Picture  Export  Association  has  a  well-organized  anti- 
piracy  program.  Its  members  are  spending  millions  of  dollars  to 
stem  the  ever-increasing  losses  from  offshore  piracy.  Actually,  our 
organization  is  headed  by  a  former  very  high  ranking  FBI  official 
and  it  is  well-established  in  virtually  every  country  in  the  world 
now. 
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Last  year,  there  were  impressive  increases  in  the  number  of 
raids  and  investigations  opened  and  pirated  cassettes  seized  to 
counter  the  more  than  $2  bilhon  in  overall  losses  due  to  oversees 
piracy  suffered  by  the  film  and  television  industry. 

In  a  number  of  problem  countries  like  the  PRC,  the  Russian  Fed- 
eration and  Taiwan,  the  book  publishing  industry  is  maintaining  a 
copyright  enforcement  program,  and  it  has  achieved  notable  suc- 
cesses in  some  Pacific  Rim  nations,  and,  as  a  consequence,  legiti- 
mate foreign  sales  of  books  have  surged. 

In  meeting  the  challenges  of  the  rampant,  illegal  duplication  of 
tapes  and  discs  through  high-speed  copying  techniques,  the  record- 
ing industry,  too,  operates  a  vigorous  worldwide  anti-piracy  pro- 
gram. 

Having  said  this,  private  enforcement  efforts  can  never  fully  suc- 
ceed in  their  own  right,  no  matter  how  energetic  they  are.  The  sup- 
port and  cooperation  of  our  Government  is,  therefore,  indispen- 
sable. The  USTR,  through  Ambassador  Kantor  and  his  predecessor 
Ambassador  Hills,  continues  to  be  most  responsive  to  our  concerns, 
and  so  are  the  Commerce  and  State  Departments.  That  you  have 
heard  from  various  witnesses,  and  Bruce  Lehman  is  a  colleague  of 
mine. 

In  short,  protection  of  America's  copyright  lifeline  has  now  be- 
come one  of  the  cornerstones  of  the  nation's  international  trade  and 
economic  policy. 

I  might  say  we  have  received  really  unstinting  support  from  the 
Trade  Subcommittee.  It  is  a  pleasure  to  be  here  in  Foreign  Affairs, 
but  we  do  spend  a  great  deal  of  time,  Mr.  Chairman,  as  you  know, 
before  the  Trade  Subcommittee  of  the  House  and  the  Senate.  Par- 
ticularly we  are  very  grateful  for  the  leadership  of  Congressman 
Bob  Matsui  of  California  who,  as  you  know,  is  on  the  House  Trade 
Subcommittee. 

We  also  recognize  that  trade  policy  does  not  always  proceed  in 
an  orderly  sequence,  given  the  complexities  of  the  international 
scene. 

Nevertheless,  we  were  somewhat  disappointed  but  not  discour- 
aged by  the  delay  in  citing  the  People's  Republic  of  China  as  a  pri- 
ority country  under  Special  301.  Beijing's  record  is  simply  abysmal 
when  it  comes  to  protecting  American  software,  films,  records  and 
books  against  well-organized  and  well-financed  high-tech  pirates 
who  also  engage  in  sophisticated  international  smuggling  oper- 
ations. 

As  you  see,  the  laser  disk  and  some  video  cassettes  that  we 
passed  up  not  only  find  a  market  in  China  but  they  are  smuggled 
throughout  the  world.  They  find  places  even  back  in  the  United 
States,  as  we  will  show  you  in  a  moment. 

The  motion  picture  industry's  revenue  losses  due  to  video  cas- 
sette piracy  were  larger  in  Italy,  some  $360  million  last  year,  than 
any  other  country  in  the  world. 

Greece  and  Turkey — by  the  way  a  GSP-eligible  country — are 
among  the  other  most  notorious  offenders.  We  are  glad  to  see  these 
nations  assigned  last  weekend  to  the  priority  watch  list  or  the 
watch  list. 

Our  hope  is  the  administration  and  the  Congress  will  continue 
its  momentum  in  the  war  against  overseas  piracy  because  by  so 
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doing  we  will  be  sending  an  unmistakable  signal  to  pirates  around 
the  world  that  the  United  States  will  simply  not  tolerate  the  con- 
tinued theft  of  American-made  intellectual  property. 

It  is  in  this  overall  context  that  we  commend  you,  Mr.  Chair- 
man— and  the  absent  Congressman  Roth  for  the  moment — for  in- 
troducing H.R.  4239  and  H.  Con.  Res.  240.  As  my  colleague  next 
to  me,  Dr.  Richardson  from  Pfizer  indicated,  these  measures  add  a 
distinct  foreign  policy  thrust  to  our  arsenal  of  weapons  against  pi- 
rate nations. 

H.R.  4239  addresses  two  essential  needs:  first,  to  help  foreign  na- 
tions develop  and  strengthen  their  copyright  protection  laws,  and 
then  to  carry  out  and  enforce  those  laws.  Based  on  our  own  front- 
line anti-piracy  experience,  these  steps  would  be  of  considerable 
value  as  we  continue  to  intensify  our  copyright  enforcement  activi- 
ties. 

H.  Con.  Res.  240,  in  counterpart  form,  seeks  to  further  the  cause 
of  intellectual  property  protection  by  calling  for  strengthened  levels 
of  protection  in  the  post-TRIP's  environment  through  bilateral,  re- 
gional and  multilateral  negotiations,  a  direction  we  endorse. 

In  similar  fashion,  we  believe,  as  called  for  in  the  joint  resolu- 
tion, that  heightened  levels  of  copyright  protection  should  be  a  de- 
terminant of  eligibility  for  future  free  trade  agreements.  We  also 
concur  in  the  notion  that  preferential  programs  such  as  the  CBI 
and  GSP  should  be  strengthened  to  encourage  the  accelerated  im- 
plementation of  the  trip's  agreement. 

In  a  larger  sense,  Mr.  Chairman,  after  the  cold  war  is  over  it  is 
timely  to  reassess  the  basic  objectives  of  foreign  aid  when  it  comes 
to  safeguarding  American  intellectual  property.  That  is  why  we 
find  great  purpose  in  Clause  4  of  the  proposed  joint  resolution. 
That  section  looks  to  the  realignment  of  foreign  assistance  authori- 
ties, in  addition  to  the  trade  laws,  to  support  copyright  protection 
beyond  our  borders. 

Carrying  this  concept  one  step  further  in  support  of  national  poli- 
cies aimed  at  increasing  U.S.  employment  and  investment,  it  seems 
to  us  that  it  is  not  much  of  a  departure  to  conclude  that  foreign 
aid  assistance  in  general  should  be  withheld  from  those  nations 
who  willfully,  repeatedly  and  flagrantly  violate  American  copy- 
rights. 

In  a  final  note,  let  me  also  stress  that  we  must  continue  to  call 
on  you  and  the  Trade  Subcommittee  for  support  in  assuring  that 
foreign  markets  are  not  cordoned  off  to  the  sale  and  export  of 
American  intellectual  property.  Denial  of  market  access  is  intoler- 
able, and  it  is  not  right.  Market  foreclosure  also  creates  a  breeding 
ground  for  more  aggressive  pirate  activity. 

Mr.  Chairman,  that  concludes  my  statement,  and  with  your  per- 
mission I  have  additional  materials  on  the  issues  before  you  that 
I  would  like  to  submit  for  the  record. 

With  your  further  permission  we  would  like  to  show  you  some 
other  examples  of  pirated  material  that  I  have  referred  to  earlier, 
and  if  you  have  any  questions  about  my  statement  or  the  material 
we  are  handing  up  I  am  here  to  respond. 

Thank  you  very  much. 

Mr.  Gkjdp:nson.  Thank  you. 
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[The  prepared  statement  of  Mr.  Levinson  appears  in  the  appen- 
dix.] 

Mr.  Gejdenson.  I  particularly  like  the  video  copy  of  Jurassic 
Park  because  not  only,  like  all  the  other  products,  does  it  have  the 
warning  on  it  against  copyright  infringement,  which  I  think  is  ter- 
rific; but  it  has  also  been  cleared  by  the  Board  of  Film  Censors  in 
Singapore.  So  that  they  at  least  pay  lip  service  to  all  these  things, 
but  apparently  there  is  no  enforcement. 

Mr.  Levinson.  I  think  in  the  case  of  Singapore  we  are  beginning 
to  work  with  the  government  to  assure  that  there  is  a  connection 
between  the  censorship  board  and  those  elements  of  the  govern- 
ment who  are  supposed  to  enforce  intellectual  property  protection. 
There  has  been  a  lot  of  progress  made  in  Singapore,  and  we  con- 
tinue to  work  on  that. 

Mr.  Gejdenson.  Let  me  ask  you  about  this  list  we  have  here.  I 
am  not  sure  you  are  familiar  with  it. 

Germany  is  listed  as  the  largest  dollar  volume  on  losses  due  to 
piracy.  Although  motion  pictures  are  significant,  it  is  primarily 
books  that  are  not  available.  Computer  software  is  available.  Ger- 
many has  the  single  largest  dollar  loss.  Is  that  because  of  an  ad- 
vanced affluent  economy  with  lax  enforcement?  The  reason  that 
China  is  at  $827  million — just  under  $1  billion — and  Germany  is 
$1.4  billion,  the  Chinese  just  don't  have  enough  consumer  power? 

Mr.  Levinson.  I  think  the  answer  is  that  the  issues  in  Germany 
I  am  not  that  familiar  with,  but  they  essentially  revolve  around 
computer  software  definitions  and  court  process. 

Mr.  Gejdenson.  So  it  is  not  the  normal  knocking  off  as  might 
happen  here. 

Mr.  Levinson.  Exactly.  I  think  it  is  more  of  a  sense  of  the  court 
process  and  technical  definitions  of  what  is  or  what  is  not  a  com- 
puter program. 

In  China,  as  you  can  see  from  the  examples  we  have  handed  up, 
there  is  outright  blatant  copying  down  to  the  extraordinary  disclo- 
sure on  the  back  of  the  video  cassette  jacket  or  laser  disc  jacket 
that  this  is  protected  by  U.S.  copyright.  So  any  unwitting  consumer 
down  the  line  who  goes  into  one  of  the  copy  shops  in  Hong  Kong 
or  Singapore  or  Malaysia  or  anywhere  in  the  world  will  pick  up  a 
laser  disc  even  before  it  is  released  legitimately  in  our  market  and 
think  that  they  have  been  sanctioned  and  approved  by  the  U.S. 
copyright  owner,  in  this  case  MCA-Universal. 

Mr.  Gejdenson.  What  do  you  think  the  impact  to — let  me  di- 
verge for  a  second. 

In  the  battle  with  the  French  over  television  and  movie  products, 
the  French  position,  as  I  understand  it,  is  that  they  have  restricted 
the  percentage  of  American  motion  picture  products  that  can  be 
aired  in  France.  There  is,  however,  no  such  restriction  on  other  Eu- 
ropeans because  of  the  EC  products  coming  into  France. 

Mr.  Levinson.  That  is  essentially  correct. 

As  you  heard  earlier  in  the  discussion,  Bruce  Lehman  is  on  his 
way  to  Europe  as  we  speak.  The  GATT  agreement  did  not,  unfortu- 
nately, include  a  successful  audiovisual  trade  liberalization  regime 
when  it  comes  to  movies  and  television  programming,  and  the  Eu- 
ropeans have  a  fairly  strict  quota  that  cuts  out  literally  half  the 
European  market  to  American  television  programs. 
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It  is  the  so-called  television  without  frontiers  directive  which  re- 
quires that  50  percent  generally  of  works  on  TV  be  made  in  Europe 
which,  in  effect,  cuts  out  half  of  a  very  growing  and  important  mar- 
ket of  340  million  consumers. 

It  is  our  hope  in  the  post-GATT  environment  through  the  co- 
operation of  the  USTR  and  Ambassador  Kantor  that  we  continue 
to  work  with  the  EC  to  try  to  get  liberalization  into  the  television 
quota,  into  the  levy-funded  subsidy  issues  where  they  collect  money 
from  our  box  office  receipts  and  turn  it  into  local  production,  activ- 
ity. 

Basically,  the  European  film  industry  has  not  been  successful  be- 
cause it  relies  on  the  crutches  of  quotas  and  subsidies  to  get  them 
going,  but  they  really  need  a  great  dose  of  entrepreneurial  and 
market  incentive  to  get  industries  back  on  track,  not  subsidies  and 
quotas. 

Mr.  Gejdenson.  One  of  the  things  that  is  clear  here  is  that  the 
resistance  of  USAID  is,  to  some  degree,  resource-based;  they  have 
a  limited  budget,  a  shrinking  budget  and  they  don't  want  to  divert 
some  of  it  outside  the  area  of  development  assistance  in  that  sense, 
the  traditional  sense. 

Does  it  make  sense  to  look  to  the  industry  to  help  finance  these 
programs  through  some  program  within  the  folks  at  the  Patent  Of- 
fice? If  you  look  at  the  losses  that  are  involved,  the  cost  benefit 
clearly  makes  sense.  Obviously,  no  one  runs  around  saying  "tax 
me,"  but  it  seems  that  the  most  effective  way  to  do  this  is  govern- 
ment to  government  as  far  as  achieving  the  education,  training  and 
coercion,  if  necessary,  to  get  countries  to  respect  patents.  Has  there 
been  any  discussion  in  the  industry? 

Mr.  L£ViNSON.  I  think  over  the  years  we  have  had,  and  we  have 
worked  out  a  number  of  programs  with  USAID  where  we  have 
done  cost  sharing.  In  other  words,  we  have  had  some  seminars  in 
countries  like  Indonesia,  Singapore,  Malaysia  where  through 
USAID  grant  support  our  own  experts  who  are  very  familiar  with 
the  structure  of  copyright  law  or  enforcement,  as  Bruce  said,  the 
short  sleeve  workings  of  how  a  system  actually  operates  effectively, 
has  been  very  much  the  focus  of  these  seminars  and  educational 
town  meetings,  if  you  will. 

And  reciprocally  we  have  supported  the  visits  to  the  United 
States  of  officials  of  foreign  countries  who  are  engaged  in  copyright 
development  and  copyright  enforcement.  But  we  think  the  useful- 
ness of  what  you  and  Congressman  Roth  have  proposed  is  that  it 
institutionalizes  this  program  for  the  first  time  and  recognizes  the 
fact  that  foreign  policy  in  addition  to  trade  policy  ought  to  play  a 
role  in  the  protection  of  and  safeguarding  of  American  intellectual 
property  overseas,  because  reciprocally  it  relates  to  our  investment 
base  and  our  job  and  employment  base  here  in  America. 

And  if  taxpayers  are  wondering  where  their  foreign  aid  dollar 
goes,  as  Mr.  Roth  adverted  to  earlier,  what  better  return  for  the 
tELxpayers  dollar  could  there  be  than  to  say  that  we  are  working  in 
this  area  of  copyright  enforcement,  patent  enforcement,  trademark 
enforcement  because  it  results  in  a  greater  investment  and  job  base 
here  in  the  United  States. 

Mr.  Gejdenson.  What  are  you  spending  on  patent  enforcement 
each  year? 
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Mr.  Levinson.  Well,  most  of  our  companies,  Mr.  Chairman,  are 
not  engaged  in  patents.  Our  industry  essentially  is  in  copyright. 

Mr.  Gejdenson.  Copyrighting? 

Mr.  Levinson.  We  do  our  registrations  in  the  copyright  office, 
but  overseas,  as  I  mentioned  to  you,  we  do  have  some  very  substan- 
tial enforcement  programs  going  on  through  the  motion  picture  as- 
sociation, through  the  recording  industry,  and  through  the  book 
publishing  industry. 

The  motion  picture  export  association  has  a  very  advanced  and 
very  sophisticated  anti-piracy  program.  I  think  our  members  are 
contributing  in  excess  of  $20  million  a  year  to  support  that  effort 
around  the  world,  and  that  means  hiring  lawyers  and  hiring  inves- 
tigators and  working  with  the  local  police  activities  to  make  sure 
that  our  copyrights  are  protected. 

But  we  have  got  to  keep  at  it,  and  as  IRS  said  earlier,  there  are 
really  no  victories  here.  Every  time  we  think  we  have  made  some 
progress,  we  find  next  week  that  we  are  regressing.  But  we  hope 
that  the  trend  line  continues  to  be  up,  and  that  is  why,  in  our  judg- 
ment, H.R.  4239  and  the  House  concurrent  resolution  adds  a  for- 
eign policy  component  to  what  is  already  a  fairly  elaborate  and 
well-structured  trade  component  for  the  protection  of  American  in- 
tellectual property. 

Mr.  Gejdenson.  Dr.  Richardson,  what  does  Pfizer  spend  each 
year  in  research  and  development? 

Mr.  Richardson.  This  year  it  is  just  over  $1  billion. 

Mr.  Gejdenson.  It  spends  about  $1  billion,  and  what  is  the  aver- 
age number  of  years  that  it  takes  to  develop  some  of  the  drugs  that 
are  on  the  market  now,  if  you  know  some  of  them  that  we  might 
be  familiar  with? 

Mr.  Richardson.  Typically,  it  takes  about  10  to  12  years  from 
the  time  that  the  drugs  are  first  made  in  the  laboratory,  and  I 
would  note  for  you  that  it  is  at  that  time  that  we  file  the  patent 
applications  and  the  clock  starts  ticking,  so  to  speak,  on  the  life  of 
the  patent. 

Mr.  Gejdenson.  Once  you  develop  a  drug,  what  does  it  take  to 
knock  these  drugs  off? 

Mr.  Richardson.  It  is  very  easy.  Once — the  expense  is  in  finding 
the  drug  in  the  first  instance  and  doing  all  the  necessary  clinical 
trials  for  the  pharmaceutical.  Once  that  has  been  done,  a  competi- 
tor knows  what  the  chemical  is,  any  chemist  can  figure  out  how  to 
make  it.  Indeed,  our  own  patents  disclose  how  to  make  it. 

Mr.  Gejdenson.  When  you  patent  your  medicine  in  the  United 
States,  that  really  discloses  the  formula  for  reproduction  around 
the  world? 

Mr.  Richardson.  That  is  correct. 

Mr.  Gejdenson.  And  unless  there  is  an  adequate  program  in 
other  countries,  corporations  in  those  countries  can  then  knock 
your  products  off,  taking  away  a  big  piece  of  the  potential  market, 
taking  away  the  resources  you  need  to  develop  new  drugs? 

Mr.  Richardson.  That  is  correct. 

Mr.  Gejdenson.  Does  the  pharmaceutical  industry  have  an  asso- 
ciation similar  to  Mr.  Levinson's  association  dealing  with  patent 
protection? 
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Mr.  Richardson.  The  Pharmaceutical  Manufacturers  Association 
has  been  very  active  in  this  field.  This  is  an  issue  that  affects  all 
of  our  companies,  and  individual  companies  have  worked  very  ac- 
tively through  the  PMA. 

We  are  involved  with  our  colleagues  in  Europe,  and  to  a  lesser 
degree  in  Japan,  where  we  have  shared  interests.  Most  of  the  lack 
of  strong  protection  exists  in  the  LDC's.  As  I  indicated  in  my  testi- 
mony, we  have  significant  enforcement  issues  with  respect  to  some 
of  the  developed  countries,  but  there  is  a  lot  of  cooperation  within 
the  industry. 

Mr.  Gejdenson.  It  seems  to  me  one  of  the  things  that  we  ought 
to  do  is  take  a  look  at  sitting  down  with  the  associations  and  sit- 
ting down  with  the  folks  from  USAID.  The  one  approach  is  to  try 
to  roll  over  them,  which  I  am  not  opposed  to.  On  the  other  hand, 
if  we  can  entice  them  into  cooperation,  it  may  be  far  more  produc- 
tive in  keeping  the  legislation  moving  forward  and  achieving  the 
broad  goals  that  we  all  seek,  so 

Mr.  Richardson.  We  would  certainly  be  very  pleased  to  cooper- 
ate in  those  efforts,  and  I  am  sure  the  other  pharmaceutical  compa- 
nies would,  too.  As  Commissioner  Lehman  indicated,  the  nuts  and 
bolts  of  running  a  patent  office  is  not  an  easy  matter,  and  they 
need — countries  need  to  be  helped  in  those  areas.  We  would  be 
very  glad  to  participate  in  programs  of  that  kind,  as  we  have  in  the 
past. 

Mr.  Gejdenson.  Mr.  Levin  son,  most  of  the  knock-off s  of  your 
product  come  from  people  who  are  professionals  at  this.  This  isn't 
somebody  copying  a  movie  for  a  friend;  is  that  correct? 

Mr.  Levinson.  I  think  the  best  example  we  can  give  you  is  to 
take  a  look  at  the  Jurassic  Park  laser  disk,  which  I  think  is  up 
there.  Here  is  the  history  we  think  of  how  this  all  came  about. 

Mr.  Gejdenson.  Nobody  is  making  laser  disks  at  home? 

Mr.  Levinson.  Correct.  By  the  way,  you  can't  find  a  copy  of  that 
laser  disk  in  any  store  in  the  United  States  because  it  is  not  on 
the  market  yet. 

Mr.  Gejdenson.  Has  this  got  Chinese  subtitles? 

Mr.  Levinson.  Yes,  and  precisely  how  this  all  came  about,  Mr. 
Rohrabacher  especially,  it  is  an  interesting  fact,  when  the  movie 
was  released  in  Singapore,  we  think,  the  projectionist  bootlegged 
the  35  millimeter  reel  to  one  of  the  pirate  operators  who  then  in 
turn  put  it  on  a  video  disk  master  and  smuggled  that  out  of  Singa- 
pore, got  it  through  Macau,  through  Hong  Kong,  back  into  China, 
and  this  extraordinary  high  speed  factory  in  Shen  Fe.  The  Shen  Fe 
factory  turns  out  15,000  or  25,000  of  these  laser  disks  and  has  very 
extraordinary  production  capability.  You  can  see  the  graphics  are 
fairly  close  to  ours,  the  copyright  notices,  you  know,  are  totally  mis- 
leading, the  trademark,  the  colafins  are  misleading,  but  it  shows 
you  that  there  is  a  very  well-financed,  high-speed  operation  at 
work.  That  is  why  the  PRC  is  one  of  the  problem  countries  that  we 
are  trying  to  face  up  to,  and  we  are  hoping  that  in  the  next  30  or 
60  days  these  negotiations  that  Ira  Shapiro  talked  about  will  result 
in  some  sort  of  conformity  with  recognized  norms  of  protection. 
Otherwise  the  PRC,  we  understand,  will  be  placed  on  the  priority 
foreign  country  list,  which  means  that  there  is  going  to  be  an  in- 
vestigation, and  then  a  conceivable  retaliation  down  the  line  for 
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failure  to  comply  with  the  intellectual  property  standards  in  Spe- 
cial 301. 

What  is  interesting  about  that  laser  disk  is  in  addition  to  its 
market  in  China,  you  find  it  in  maybe  15  or  16  different  countries 
of  the  world.  We  found  it  in  Canada,  we  found  it  in  Mexico,  we 
have  probably  got  a  list  somewhere  we  will  put  into  the  record  as 
to  how  these  goods  get  smuggled  back  out  again  through  Hong 
Kong,  Macau  and  back  into  world  commerce. 

And  for  every  laser  disk  that  is  sold,  there  is  one  royalty  less  for 
a  performer,  there  is  one  laser  disk  less  sold  for  the  company  that 
put  the  investment  in. 

And  what  pirates  do  is  they  don't  pick  on  our  failures  or  our 
weak  motion  pictures,  they  pick  on  the  cream.  They  take  the  best 
of  tiie  bunch,  as  you  can  see  from  up  there.  The  Firm  which  is  a 
highly  successful  Paramount  motion  picture.  School  Ties,  which  did 
very  well,  Jurassic  Park,  Indecent  Proposal,  Sliver,  all  are  the  fer- 
tile breeding  ground  of  pirates  who  skim  the  cream  off  the  best  and 
brightest  of  what  America's  creative  enterprise  produces. 

Mr.  Gejdenson.  Dr.  Richardson,  let  me  just  finish  with  this.  It 
is  clear,  in  both  of  your  testimonies,  that  this  isn't  mom  and  pops 
in  their  basements  knocking  off  drug  products  that  you  have  cre- 
ated, although  that  may  happen  on  occasion.  The  stuff  that  is  com- 
ing out  of  these  countries  and  going  into  Latin  America  is  made  at 
substantial  factories? 

Mr.  Richardson.  That  is  correct. 

Mr.  Gejdenson.  So  this  isn't  some  hard  to  follow  individual 
making  one  copy  of  a  movie,  or  somebody  making  a  batch  of  drugs. 
In  both  your  cases  it  is  clear  there  is  a  time  line  here  of  yours  es- 
tablishing that  what  is  popular  today  may  not  be  popular  a  year 
from  now.  In  your  case,  you  have  a  clock  ticking  that,  by  law,  lim- 
its you.  On  average,  how  many  years  of  your  patent  do  you  actually 
get? 

Mr.  Richardson.  By  the  time  the  product  is  launched  we,  in  de- 
veloped countries,  typically  have  8  to  10  years  left. 

Mr.  Gejdenson.  So  then,  you  get  as  many  as  a  dozen  or  more 
years  for  research,  and  then  you  have  8  to  10  years  to  recapture 
your  investment  and  invest  in  the  next  product? 

Mr.  Richardson.  That  is  correct. 

Mr.  Gejdenson.  I  think  it  is  important  here  to  recognize  that 
this  is  a  substantial  industry  that  we  are  competing  with  without 
the  investment  costs  of  creating  the  product,  and  that  our  Govern- 
ment needs  to  play  a  significant  role. 

Mr.  Levinson.  Just  to  follow  through  on  that,  I  was  looking  for 
that  chart  that  showed  you  the  countries  in  which  those  Jurassic 
Park  laser  disks  eventually  turned  up  and  where  they  were  seized 
by  our  own  enforcement  activity.  And  those  countries,  for  the 
record,  this  is  before  the  videocassette  was  released  in  our  local 
market,  are  Australia,  Philippines,  Hong  Kong,  Malaysia,  Indo- 
nesia, Taiwan,  Thailand,  Singapore,  Vancouver  in  Canada,  Toronto 
and  Berlin,  which  shows  you  that  there  is  not  only  a  great  produc- 
tion facility  at  work,  there  is  also  a  very  intricate  sophisticated  dis- 
tribution operation  at  work. 

Mr.  Gejdenson.  Mr.  Manzullo. 
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Mr.  Manzullo.  Thank  you,  Mr.  Chairman.  This  is  really  shock- 
ing, both  in  the  entertainment  industry  and  the  pharmaceutical  in- 
dustry. 

I  have  got  a  copy  here  of  the  national  trade  estimate  report  on 
foreign  trade  barriers  put  out  by  the  USTR.  In  particular,  the  sec- 
tion dealing  with  Singapore  that  states  that  in  1987  and  in  1991 
Singapore  enacted  strict  comprehensive  intellectual  property  laws. 
Although  some  people  were  given  either  sentences  or  lashings  in 
1993  because  of  pirating,  my  understanding  is  that  Jurassic  Park 
was  actually  copied  in  China.  Is  that  correct? 

Mr.  Levinson.  I  am  sorry,  Mr.  Manzullo,  I  didn't  get  that. 

Mr.  Manzullo.  Jurassic  Park  was  actually  copied  in  China? 

Mr.  Levinson.  It  was  copied  in  China,  yes. 

Mr.  Manzullo.  Then  it  found  its  way  back  to  Singapore? 

Mr.  Levinson.  Correct. 

Mr.  Manzullo.  I  notice  in  here  that  it  says  the  Board  of  Film 
Censors  of  Singapore  approved  the  disk.  Their  tough  laws  aren't  so 
tough  after  all.  They  don't  really  give  a  hoot  and  empty  holler 
where  these  things  come  from  as  long  as  they  pass  their  censor- 
ship. 

Mr.  Levinson.  I  think  I  mentioned  earlier  when  the  Chairman 
raised  that  question,  sometimes  one  agency  of  the  government 
doesn't  talk  to  another  agency  of  the  government.  I  think  the 
breakdown  in  Singapore  is  that  the  lack  of  communication  between 
the  censorship  board  and  the  enforcement  operations  simply  broke 
down,  and  that  is  an  issue  precisely  that  we  are  working  on  based 
on  that  example,  to  try  to  make  sure  that  there  is  better  coordina- 
tion between  the  two  branches  of  government.  As  you  will  notice 
from  our  latest  report  which  was  put  together  by  our  umbrella  or- 
ganization dated  April  30,  Singapore  has  turned  out  to  be,  given 
their  history  of  British  common  law,  and  you  will  recall  that  copy- 
right protection  really  emanated  in  British  common  law,  and  that 
is  how  it  ultimately  got  enshrined  in  our  Constitution  and  later 
was  enacted  over  a  period  of  time,  you  know,  eventuating  in  the 
1909  Copyright  Act,  but  of  all  the  countries  that  I  think  we  have 
tried  to  work  with,  Singapore  does  not  have  a  bad  copyright  record. 

I  think  you  are  seeing  a  breakdown  of  communication  essentially 
which  we  are  trying  to  work  with  the  government  to  try  to  close. 
Sometimes  in  our  own  government  some  agencies  don't  talk  to  each 
other. 

Mr.  Manzullo.  So  essentially  Singapore  already  has  a  law  in  ef- 
fect that  if  the  Board  of  Sensors  had  known  that  this  had  been  pi- 
rated, it  would  have  stopped  there.  Is  that  correct? 

Mr.  Levinson.  That  is  correct. 

Mr.  Manzullo.  Your  testimony  indicates  a  loss  of  somewhere  be- 
tween $7  billion  and  $17  billion.  Does  anybody  have  any  idea  as 
to  how  much  is  lost  realistically? 

Mr.  Levinson.  I  think  you  will  find  most  of  these  estimates  are 
conservative.  We  can  basically  do  a  kind  of  a  tracking  on  this,  but 
I  would  say  that  the  $7.6  billion  broken  down  on  the  chart,  which 
I  am  putting  in  for  the  record  is  probably  understated.  We  don't 
like  to  exaggerate  those  numbers. 

Probablv  the  correct  answer  is  that  it  could  be  upwards  of  $20 
billion  or  beyond,  we  just  don't  know.  We  do  know  that  it  is  at  least 
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$7.6  billion  in  the  32  countries  that  we  have  specified  in  the  rec- 
ommendations to  USTR,  and  it  undoubtedly  is  higher  if  one  could 
actually  trace  them  down  to  some  finite  variety. 

Mr.  Manzullo,  Is  China  in  the  process  of  establishing  some  type 
of  patent  office? 

Mr.  Levinson.  I  can't  respond  to  that  on  the  patent  front.  Per- 
haps you  can,  Dr.  Richardson. 

Mr.  Richardson.  They  do  have  a  patent  office.  They  enacted 
their  first  patent  law  in  1985,  which  was  quite  deficient  in  certain 
areas,  and  more  recently  in  the  last  year  they  have  enacted  a  new 
law,  substantive  law,  which  I  think,  is  generally  very  satisfactory, 
with  one  or  two  issues  related  to  compulsory  licensing  still  unsatis- 
factory. 

I  would  point  out  that  because  of  the  development  time  line  that 
the  Chairman  was  discussing,  the  drugs  that  we  have  covered  by 
patent  have  yet  to  reach  the  market  in  China,  so  our  own  experi- 
ence on  enforcement  is  yet  to  come. 

However,  we  have  been  watching  closely  the  enforcement  prob- 
lems with  respect  to  counterfeiting,  and  Mr.  Levinson's  industries' 
concerns,  and  obviously  we  are  concerned  with  the  potential  for 
lack  of  enforcement  in  the  patent  area,  for  pharmaceuticals  in  par- 
ticular, and  we  would  like  to  be  sure  that  the  government  acts 
ahead  of  time  to  stop  that  before  it  happens. 

Mr.  Manzullo.  Dr.  Richardson,  what  is  the  estimate  of  loss  to 
the  pharmaceutical  industry  per  year? 

Mr.  Richardson.  The  number  I  have  is  about  $5  billion,  and 
that  is  the  number  that  is  recited  in  the  resolution.  Again,  I  would 
suspect  that  that  is  a  conservative  estimate. 

Mr.  Manzullo.  That  is  just  to  your  company?  It  doesn't  include 
the  printers,  the  packagers,  or  the  transporters? 

Mr.  Richardson.  This  is  to  the  industry  as  a  whole.  Of  course, 
there  are  losses  in  those  areas,  as  you  suggest. 

Mr.  Manzullo.  How  safe  are  these  copycat  pharmaceutical  re- 
productions? 

Mr.  Richardson.  There  is  certainly  evidence  of  counterfeit  prod- 
ucts in  some  countries  where — I  will  give  you  an  example.  We  re- 
ceived from  India  a  product  that  was  labeled  as  containing  Feldene, 
which  is  Pfizer's  antiarthritic  drug. 

I  would  note  for  you  that  an  Indian  patent  has  a  term  of  5  years, 
which  means  that  when  we  are  halfway  through  the  development 
stage,  the  patent  has  already  expired,  so  it  has  expired  5  years  be- 
fore we  even  reach  the  market. 

But  we  analyzed  this  particular  product  and  found  out  that  it  did 
not  contain  our  product  but  rather  it  contained  a  Merck  product, 
an  antiarthritic  drug.  I  wouldn't  want  to  suggest  to  you  that  such 
drugs  are  inevitably  suspect,  but  there  are  certainly  concerns  in 
those  areas. 

Mr.  Manzullo.  Have  any  of  these  copycat  drugs  found  their  way 
back  to  the  United  States  and  been  found  here  and  been  sold? 

Mr.  Richardson.  Certainly  generic  drugs  are  manufactured  in 
foreign  countries.  They  do  not  find  their  way  into  the  United  States 
until  the  time  of  patent  expiration.  It  would  be — we  would  have, 
clearly,  patent  infringement  actions,  but  beyond  that,  there  are  reg- 
ulatory barriers  through  the  food  and  drug  laws  which  prohibit 
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that,  and  certainly  I  do  not  believe  that  Pfizer  has  had  any  in- 
stances of  its  drugs  being  shipped  back  into  the  United  States. 

Mr.  Manzullo.  Thank  you,  Dr.  Richardson  and  Mr.  Levinson. 

Mr.  Gejdenson.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  Thank  vou,  Mr.  Chairman. 

First  of  all,  I  apologize  for  oeing  here  late.  I  was  at  another  com- 
mittee meeting  right  upstairs  dealing  with  another  issue  that  is 
important  to  southern  California,  and  that  is  cryptology  and  the 
computer  industry. 

I  would  just  like  to  thank  you,  Mr.  Chairman,  for  calling  this 
hearing,  and  I  would  like  to  speak  right  now  and  just  say  that  I 
appreciate  the  legislation  that  you  have  come  forward  with,  and  of 
course  you  can  count  on  my  support  for  your  efforts  in  this  area. 

The  chairman  and  I  have  spoken  about  this  issue  of  piracy  and 
intellectual  property  rights  on  many  occasions,  and  very,  very 
grateful  for  the  leadership  that  he  is  providing  at  this  time. 

In  southern  California,  I  don't  have  to  remind  people  here  that 
this  means  jobs,  and  we  are  still  in  a  recession  in  southern  Califor- 
nia. We  are  still  in  a  recession  out  there  and  we  are  talking  about 
billions  of  dollars  that  are  not  coming  into  our  society  which  should 
rightfully  be  coming  into  our  society  in  exchange  for  the  products 
we  have  developed,  and  tens  of  thousands  of  people  are  out  of  work 
because  basically  our  property  rights  of  our  producers  are  not  being 
protected. 

Dr.  Richardson,  first  to  you,  do  you  know  much  about  the  propos- 
als in  Senate  bill,  for  example,  1854,  which  is  suggesting  that  there 
be  a  patent  harmonization  with  Japan  and  if  you  have  any  reaction 
to  that? 

Mr.  Richardson.  I  am  not  familiar  with  the  specific  bill.  The 
issue  of  patent  harmonization  has  been  under  consideration  for  a 
very  long  period  of  time. 

Basically,  it  seeks  to  have  a  simplified  system  between  the  major 
developed  countries  and,  if  possible,  around  the  world.  There  was 
a  recent  development  where  it  is  proposed  to  change  the  U.S.  pat- 
ent term  to  20  years  from  filing,  which  I  believe  is  covered  by  the 
Senate  bill. 

Mr.  Rohrabacher.  Which  starts  at  filing  rather  than  after  issu- 
ance, rather  than  17  years  after  issuance? 

Mr.  Richardson.  That  is  correct. 

Mr.  Rohrabacher.  Which  one  would  your  industry  prefer? 

Mr.  Richardson.  I  think  at  the  present  time,  we  would  prefer, 
speaking  for  Pfizer,  to  remain  with  the  17-year  term  from  issue.  In 
functional  terms,  the  time  that  it  takes  to  issue  a  patent  normally 
through  the  patent  office  is  about  2  or  3  years,  so  there  is  probably 
not  very  much  difference. 

My  own  concern  is,  frankly,  that  I  think  that  to  change  the  law 
piecemeal  in  this  area  is  a  concern.  I  think  there  are  a  number  of 
areas  where  we  would  like  to  see  changes  in  the  laws  of  foreign 
countries,  and  if  the  United  States  is  going  to  make  changes,  I 
would  like  to  see  those  be  part  of  a  larger  package  which  balances 
the  U.S.  interests,  and  my  own  concern  is  that  we  may  be  moving 
too  quickly  to  change  to  a  20  year  from  filing  term,  although  ulti- 
mately as  I  say,  it  probably  wouldn't  make  very  much  difference  in 
the  end  with  respect  to  the  patent  term  itself 
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Mr.  ROHRABACHER.  I  share  your  concerns,  and  this  hearing  isn't 
specificallv  targeted  at  that  at  this  particular  issue,  and  we  will  be 
able  to  talk  about  this  on  some  other  occasion.  I  am  very  concerned 
about  this. 

Japan,  the  system  has  not  worked  well  in  Japan  and  does  not 
lead  toward  innovation  and  creativity  and  instead  leads  to  incre- 
mental changes  rather  than  revolutionary  change,  so  we  can  talk 
about  that  at  another  occasion. 

Mr.  Levinson,  are  you  satisfied  or  are  you  dissatisfied  or  are  you 
apprehensive  about  the  situation  with  GATT?  I  understand  that 
before  I  got  here  we  had  a  representative  of  the  administration 
suggesting  that  GATT  is  not  where  it  should  be  in  terms  of  protect- 
ing your  industry's  rights. 

Mr.  Levinson.  I  think,  as  you  know,  we  had  worked  very,  very 
hard  with  the  administration  in  trying  to  fashion  at  the  last  mo- 
ment a  trade  liberalization  protocol  in  the  audiovisual  sector,  and 
because  of  the  insistence  of  the  French,  particularly,  that  their  cul- 
ture needed  to  be  protected  and  were  about  to  hold  up  the  entirety 
of  GATT,  we  were  not  able  to  achieve  the  kind  of  trade  liberaliza- 
tion in  audiovisual  that  we  had  sought  over  the  last  several  years. 

However,  having  said  that,  we  are  looking  over  into  the  post- 
GATT  period,  Mr.  Congressman,  to  try  to  work  with  USTR,  with 
the  Patent  and  Trademark  Office. 

Bruce  Lehman,  who  testified  earlier  before  you  came,  is  on  his 
way  to  Europe  as  we  speak  to  try  to  work  with  our  counterparts 
in  the  EC  to  try  to  explain  that  in  the  end  it  is  self-defeating  to 
try  to  create  a  motion  picture  industry,  for  example,  based  on  sub- 
sidies and  on  quotas.  In  the  end,  people  are  going  to  enjoy  a  cre- 
ative motion  picture,  and  what  the  Europeans  need  to  emulate  to 
some  large  degree  is  the  kind  of  entrepreneurial  spirit  that  we 
have  exhibited  here  in  the  United  States. 

Mr.  RoHRABACHER.  So  you  think  more  work  needs  to  be  done  on 
the  issue,  but  you  are  going  to  be  working  in  a  positive  spirit  to 
make  sure  that  that  work  gets  done? 

Mr.  Levinson.  That  is  correct.  We  have  been  engaged  in  a  num- 
ber of  discussions  with  European  producers  and  officials  through- 
out the  common  market  to  try  to  come  to  a  realization  that  quotas, 
especially  in  the  world  of  high  technology  and  delivery  of  satellite 
signals,  really  have  no  place  in  a  global  market  where  information 
and  ideas  ought  to  travel  freely  across  borders. 

Mr.  ROHRABACHER.  I  won't  be  too  partisan  here,  Mr.  Chairman, 
but  I  do  remember  Mickey  Kantor  sort  of  disagreeing  with  me 
when  he  was  sitting  in  that  same  chair  as  to  whether  or  not  this 
area  had  been  actually — that  they  had  accomplished  what  they 
wanted  to  in  GATT  in  terms  of  protecting  the  entertainment  indus- 
try's rights? 

Mr.  Levinson.  I  think  there  was  one  adjunct  as  was  mentioned 
earlier.  The  TRIP's  agreement,  which  is  an  adjunct  to  the  GATT, 
while  it  was  not  perfect,  and  not  as  pristinely  perfect  as  NAFTA 
when  it  came  to  national  treatment  of  our  products,  we  did  get  a 
great  deal  of  mileage  in  the  intellectual  property  area  out  of 
TRIP'S. 

There  are  certain  slowdown  periods  that  the  legislation  tries  to 
address,  but  overall  the  elevated  levels  of  protection  in  the  related 
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intellectual  property  sector  are  going  to  be  very  advantageous  to  us 
over  the  long  term. 

Mr.  ROHRABACHER.  You  have  got  some  progress  but  not  as  much 
as  you  think  needs  to  be  done? 

Mr.  Levinson.  Which  is  fairly  characteristic  of  this  business.  As 
you  heard  Ira  Shapiro  say  earlier,  there  are  really  no  final  victories 
here,  Mr.  Congressman. 

Mr.  ROHRABACHER.  You  mentioned  the  Shen  Fe  laser  disk  manu- 
facturing facility  in  the  People's  Republic  of  China.  To  make  this — 
I  know  about  this  facility,  and  just  to  make  sure  that  we  put  this 
on  the  record,  is  this  facility  not  indeed  run  by  people  who  are  as- 
sociated with  the  Grovernment  of  the  People's  Republic  of  China? 
This  is  not  some  rogue  operation  but  instead  the  people  involved 
with  this  are  involved  with  the  government  itself? 

Mr.  Levinson.  There  are  reports  to  that  effect.  I  don't  think  sit- 
ting here  I  have  seen  anything  that  could  verify  that,  but  I  have 
read  to  the  degree  that  you  have  suggested  that  there  may  be  some 
connection  between  the  operation  or  the  plant  and  some  officials 
within  the  government. 

Mr.  ROHRABACHER.  The  Chairman  indicated  that  this  is  not  just 
a  fly  by-night  problem  or  a  piracy  that  is  happening  where  some- 
body takes  some  sort  of  a  tape  home  and  copies  it  for  their  friend, 
but  instead  we  are  talking  about  high  technology,  high  investment, 
and  a  sophisticated  operation  of  piracy  that  is  oasically  systemati- 
cally stealing  billions  of  dollars  from  the  American  producers. 

Arid  I  would  like  to  say  again  that  this  really  requires  a  lot  of 
attention  on  our  part.  We  have  not  given  it  the  attention  it  de- 
serves, and  I  appreciate  the  attention  the  Chairman  is  giving  to 
this  issue. 

The  countries  that  I  have  seen  involved  in  this  in  the  past,  some 
of  them  are  very  friendly  countries  to  the  United  States,  in  fact, 
most  of  them  are,  besides  Mainland  China,  which  I  don't  consider 
to  be  a  friendly  country,  although  some  people  do.  We  also  have 
Taiwan,  Thailand,  Korea,  Singapore.  These  countries  in  the  past 
because  they  have  been  friends  of  the  United  States,  we  have  per- 
mitted them  perhaps  to  get  away  with  this. 

I  don't  think,  Mr.  Chairman,  that  we  can  afford  to  provide  this 
nongovernmental  subsidy  to  these  societies  any  more.  They  are  im- 
portmg  goods,  Taiwan,  Thailand,  Korea,  not  to  mention  Mainland 
China,  of  course,  import  tens  of  billions  of  dollars,  hundreds  of  bil- 
lions of  dollars  of  their  goods  into  the  United  States,  and  Mr. 
Levinson,  do  you  believe  there  should  be  some  demand  on  these 
countries  to  show  some  signs  of  progress  or  trade  restrictions 
should  be  placed  on  them? 

Mr.  Levinson.  I  think  as  we  heard  earlier,  the  activity  of  USTR, 
the  Commerce  Department,  and  by  the  way,  the  attaches  of  the 
Commerce  Department  in  each  of  the  embassies  do  play  a  very 
major  role  in  trying  to  instill  a  sense  of  copyright  orthodoxy  when 
it  comes  to  mostly  all  of  the  countries  that  you  have  just  named. 

This  is  a  continuing  process  of  negotiation.  There  is  a  Special  301 
list  which  I  think  altogether  will  probably  encompass  37  countries. 
In  other  words,  we  have  these  under  some  sort  of  surveillance  to 
make  sure  that  there  is  continuing  progress  being  made  toward 
copyright  protection.  In  some  cases  it  is  a  longer  haul  than  others 
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because  their  judicial  systems  are  different,  their  priorities  and 
their  concept  of  what  a  property  right  is  different.  They  may  not 
enjoy  the  history  of  EngHsh  common  law  or  copyright  protection 
that  we  find  in  our  own  Constitution  and  even  going  back  to  the 
statute  of  ANNE. 

Mr.  RoHRABACHER.  We  should  be  laying  down  the  law  to  these 
countries  because  the  bottom  line  on  this  is  that  Korea  and  Taiwan 
and  Thailand  and  these  countries  if  they  are  going  to  have  major 
businesses  spring  up,  they  are  going  to  have  people  invest  in  high- 
tech  corporations.  They  shouldn't  be  investing  in  the  high-tech  cor- 
porations that  are  based  on  thievery,  and  that  is  what  we  are  talk- 
ing about  here.  There  is  all  sorts  of  other  investment  opportunities 
in  these  countries  that  can  be  done  not  at  the  expense  of  American 
producers. 

So,  Mr.  Levinson,  I  thank  you  very  much  for  your  testimony. 
Thank  you.  Dr.  Richardson,  and  this  is  an  issue  that  I  think  we 
have  just  touched  on  and  I  believe  there  will  be  a  lot  more  activity 
on  this  in  the  time  ahead. 

Mr.  Gejdenson.  We  thank  both  of  you  for  your  testimony  today, 
and  the  committee  will  continue  to  work  with  you  and  hopefully 
take  some  steps  forward  in  this  process.  Thank  you  very  much. 

Mr.  Levinson.  Thank  you,  Mr.  Chairman. 

Mr.  Richardson.  Thank  you,  Mr.  Chairman. 

[Whereupon,  at  3:45  p.m.,  the  subcommittee  was  adjourned. 1 
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$483  billion.   8%  of  the  U.S.  gross  national  product. 

These  figures  represent  U.S.  industries  that  are  based  on  intellectual  property  -- 
companies  involved  in  computer  software,  pharmaceuticals,  agrichemicals,  movies, 
books,  CDs,  consumer  products.  Anything  and  anybody  that  has  claim  to  a  patent, 
trademark,  copyright,  industrial  design  or  trade  secret  can  be  found  in  this  sector  of  the 
U.S.  economy. 

As  big  and  diverse  as  this  sector  of  the  economy  is,  so  too  are  their  losses:  $20 
to  $37  billion  every  year.  These  losses  are  due  to  what  is  often  euphemistically  called 
"infringement"  and  "gray  market".  But  these  are  nice  terms  for  should  really  be  called 
"theft"  and  "piracy".  Every  time  an  American  cassette,  computer  program,  drug,  chemical 
or  aircraft  design  is  used  and  sold  without  compensation  to  the  creators,  those  creators 
are  being  ripped  off. 

America's  strongest  asset  in  this  competitive  world  is  its  creativity  and  it  ingenuity. 
But  that  creativity  and  ingenuity  is  being  stolen  every  day  in  Italy,  Argentina,  Thailand, 
India  and  just  about  every  other  corner  of  the  world.  From  the  scientists  who  invent  the 
products  to  the  men  and  women  who  make  and  ship  them,  American  workers  are  being 
ripped  off  by  foreign  pirates. 

Congressman  Roth  and  I  have  introduced  legislation  to  help  put  a  stop  to  the 
thievery.  H. Con. Res.  240  calls  on  the  Administration  to  use  every  possible  policy  lever, 
including  withholding  preferential  trade  benefits,  to  end  the  theft  of  our  intellectual 
property. 

And  for  those  countries  that  are  earnestly  trying  to  stop  the  thievery  but  do  not 
have  the  wherewithal  to  do  so,  H.R.  2439  helps  them  to  get  the  training  and  technology 
needed  to  put  in  place  a  real  system  of  intellectual  property  protection. 

This  Administration  has  been  very  aggressive  on  this  front  --  having  just  signed  a 
major  intellectual  property  agreement  with  Brazil.  The  purpose  of  our  legislation  is  to 
commend  them  on  the  acheivements  in  GATT  on  intellectual  property  and  to  give  them 
more  tools  with  which  to  combat  the  piracy. 

Everything  that  Americans  create  or  invent  for  the  marketplace  gets  a  patent  of 
copyright  in  this  country  to  ensure  that  the  creators  get  a  return  for  their  labors.  No  less 
should  be  expected  in  other  countries  that  want  to  benefit  from  our  ingenuity  and 
creativity.  Whether  they  want  to  get  relief  from  common  arthritis  pain,  or  to  keep  their 
accounts  on  Lotus  1-2-3  or  just  to  watch  a  Steven  Spielberg  movie,  foreign  beneficiaries 
of  American   ingenuity  should  pay  for  the  privilege. 

Here  to  comment  on  the  two  pieces  of  legislation  are: 

(41) 
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PREPARED  STATEMENT  OF  IRA  S.  SHAPIRO 
GENERAL  COUNSEL  TO  THE  U.S.  TRADE  REPRESENTATIVE 


It  is  a  pleasure  to  appear  before  the  Subcommittee  today  to 
discuss  House  Concurrent  Resolution  240,  concerning  the 
importance  of  intellectual  property  protection  in  U.S.  trade 
policy,  and  H.R.  4239,  concerning  the  creation  of  a  formalized 
intellectual  property  training  program  for  our  trading  partners. 

I  do  not  think  anyone  in  this  room  today  disputes  the  fact 
that  strong  world-wide  intellectual  property  protection  is 
essential  to  the  continued  growth  of  important  sectors  of  the 
U.S.  economy.   Many  of  us  here  and  the  agencies  and  organizations 
we  represent  have  been  working  tirelessly  for  years  to  improve 
the  level  of  intellectual  property  protection.   The  successes  we 
have  been  able  to  achieve  have  provided  real  benefits  to  U.S. 
intellectual  property-based  industries  and  the  workers  they 
employ,  as  well  as  to  individual  inventors,  authors  and  artists. 
Much  work  remains  to  be  done,  however,  and  we  stand  committed  to 
improving  the  level  of  intellectual  property  protection  for  the 
benefit  of  U.S.  right  holders. 

This  hearing  is  particularly  well-timed,  because  it  finds  us 
at  a  watershed  in  the  history  of  international  intellectual 
property  protection.   On  April  15th,  the  President  entered  into 
the  Uruguay  Round  agreements,  which  include  the  Agreement  on 
Trade-Related  Aspects  of  Intellectual  Property,  or  TRIPs.   TRIPs 
establishes  for  the  first  time  a  baseline  set  of  substantive 
intellectual  property  rights  and  standards  for  the  enforcement  of 
those  rights.   When  the  Uruguay  round  began  in  1986,  it  was 
inconceivable  that  over  100  countries  would  have  showed  a 
willingness  to  accept  such  broad-based  standards  as  binding  upon 
them. 

We  have  also  recently  implemented  the  North  American  Free 
Trade  Agreement,  which  requires  an  even  more  comprehensive  and 
effective  level  of  intellectual  property  protection  in  NAFTA 
countries . 

With  these  two  significant  achievements  behind  us,  we  must 
set  our  sights  on  the  future.   Although  we  have  come  much  closer 
to  achieving  our  goal  of  adequate  and  effective  protection  for 
intellectual  property  around  the  world,  we  are  far  from  reaching 
that  goal .   We  at  USTR  are  committed  to 

3    achieving  prompt  and  effective  implementation  of  the 
TRIPS  agreement  by  all  countries, 

0    ensuring  effective  enforcement  of  intellectual  property 
laws, 

providing  protection  for  new  technologies,  and 
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o     opening  markets  for  U.S.  persons  that  rely  on 
intellectual  property  protection. 

As  I  proceed  with  my  comments,  I  would  first  like  to 
highlight  the  importance  of  intellectual  property  to  the  U.S. 
economy,  including  its  importance  to  the  success  of  U.S.  exports. 
I  would  then  like  to  review  the  level  of  protection  that  we  have 
achieved  in  TRIPs  and  NAFTA,  and  discuss  how  we  might  build  from 
this  foundation  to  achieve  stronger  protection  and  address  new 
issues  and  technologies.   Included  in  this  discussion  will  be  the 
importance  to  our  effort  of  the  tools  Congress  has  provided  us, 
including  U.S.  statutory  programs,  such  as  special  301,  the 
Generalized  System  of  Preferences,  the  Caribbean  Basin  Initiative 
and  the  Andean  Trade  Preferences  program.   Lastly,  I  would  like 
to  discuss  how  the  tools  you  have  provided  us  might  be  modified 
to  enable  the  Administration  to  achieve  our  shared  goal  of 
adequate  and  effective  protection  for  intellectual  property  and 
fair  and  equitable  market  access  for  persons  that  rely  on  such 
rights . 

Importance  of  Intellectual  Property  to  the  U.S.  Economy 

As  I  have  said,  I  do  not  think  anyone  can  dispute  the 
importance  of  intellectual  property  protection  to  the  U.S. 
economy.   Patents,  copyrights,  trademarks,  trade  secrets,  and 
semiconductor  mask  works  to  one  degree  or  another  are  relied  upon 
by  almost  every  segment  of  the  U.S.  economy.   These  rights 
protect  and  foster  the  creative  and  economic  effort  that  fuels 
this  country's  economy,  and  will  increasingly  do  so  in  the 
future . 

A  few  statistics  bear  this  simple  truth  out.   The  core  U.S. 
intellectual  property-based  industries,  including  the  sound 
recording,  film,  television,  pharmaceutical,  publishing, 
semiconductor,  software,  and  biotechnology  industries, 
represented  approximately  4.7  percent  of  the  U.S.  economy  in 
1991,  the  last  year  for  which  information  is  available.   These 
industries  grew  at  a  rate  of  6.2  percent  in  current  dollars  in 
1991,  compared  to  an  economy-wide  growth  rate  of  3.2  percent. 
Moreover,  these  industries  employed  3.3  million  workers  in  1991, 
representing  2.8  percent  of  the  U.S.  work  force.   While  these 
numbers  are  staggering,  keep  in  mind  that  they  reflect  only  the 
core  intellectual  property-based  industries.   If  we  focused  also 
on  affiliated  industries  and  industries  that  are  only  partially 
dependent  on  intellectual  property  protection,  these  numbers 
would  be  much  higher. 

The  importance  of  intellectual  property  to  the  success  of 
U.S.  exports  cannot  be  overemphasized.   Focusing  only  on 
copyright  for  a  moment,  preliminary  estimates  from  industry 
sources  suggest  that  foreign  sales  of  U.S.  copyright -based 
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products  totalled  over  $39.5  billion  in  1992,  which  would  make 
foreign  sales  of  these  products  the  third  highest  grossing  export 
sector,  behind  only  U.S.  aircraft  and  U.S.  agricultural  products. 
When  one  considers  that  both  the  U.S.  aircraft  and  agricultural 
industries  rely  to  varying  degrees  on  intellectual  property 
protection,  the  importance  of  intellectual  property  to  U.S. 
exports  is  clear.   And  this  is  before  one  considers  the 
importance  to  the  U.S.  balance  of  trade  of  other  intellectual 
property-based  exports  in  which  the  United  States  is  highly 
competitive,  such  as  pharmaceuticals,  biotechnology  products  and 
semiconductors . 

It  is  no  surprise  that  the  United  States  is  the  world-wide 
leader  in  many  high  technology  and  entertainment  sectors.   We 
have  a  profoundly  creative  people  and  a  system  that  promotes  this 
creativity  through  the  protection  and  enforcement  of  intellectual 
property  rights.   If  the  United  States  is  to  remain  a  leader  in 
these  sectors,  we  must  insist  that  our  trading  partners  respect 
and  protect  intellectual  property  rights  and  provide  fair  and 
equitable  market  access  for  our  products.   Those  that  do  not  are 
rightfully  considered  to  be  permitting  the  theft  of  some  of  our 
most  valuable  assets. 


The  New  International  Standards  of  Protection 

Over  the  past  decade,  those  at  USTR,  the  Patent  and 
Trademark  Office,  and  elsewhere  in  the  government  have  been 
working  tirelessly  to  improve  the  level  of  intellectual  property 
protection  that  our  trading  partners  provide.   We  have  undertaken 
complimentary  efforts  in  bilateral,  regional  and  multilateral 
arenas.   As  the  TRIPs  text  has  developed,  it  has  been  relied  upon 
as  the  emerging  world-wide  standard  of  protection.   Although  no 
one  knew  whether  it  would  actually  be  adopted  until  late  last 
year,  it  formed  the  basis  for  both  the  NAFTA  intellectual 
property  chapter  and  several  bilateral  negotiations  that  began 
and  ended  long  before  December  15,  1993. 

TRIPs  was  effective  as  a  de  facto  standard  of  protection 
because  there  was  some  chance  that  it  would  become  the  de  jure 
standard  of  protection.   The  importance  of  its  actual  adoption  as 
that  standard  cannot  be  over-emphasized.   When  the  Uruguay  Round 
began  in  1986,  no  one  dreamt  that  over  one  hundred  countries 
would  agree  to  a  relatively  comprehensive  intellectual  property 
agreement.   There  is  now  no  question  that  the  standards  it 
contains  represent  the  minimum  level  of  protection  necessary  to 
participate  in  the  world  trading  system.   Its  adoption  represents 
a  quantum  leap  in  the  area  of  international  intellectual  property 
protection,  and  a  savings  of  the  massive  amount  of  time  and 
resources  it  would  have  taken  to  achieve  the  same  advances 
through  bilateral  or  regional  agreements. 
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Although  very  important,  the  TRIPs  text  does  not  take  us  as 
far  as  we  want  to  go.   Because  of  the  breadth  of  the  interests  of 
the  participants  in  the  Round  and  the  political  realities  in 
Geneva,  we  were  unable  to  get  everything  we  sought  in  the  TRIPs 
text.   For  example,  we  opposed  the  inclusion  of  long  transition 
periods  for  developing  countries  and  fought  for  broader  national 
treatment  in  the  copyright  area.   Additionally,  it  is  no  secret 
that  the  European  Union  refused  to  include  acceptable  market 
access  commitments  in  the  broadcast  and  film  sectors  in  the 
Uruguay  Round  services  agreement.   We  remain  in  fundamental 
disagreement  with  the  EU  on  both  the  national  treatment  and 
market  access  issues . 

Now  that  TRIPS  has  been  concluded,  however,  we  will  attempt 
to  persuade  our  trading  partners  to  accept  on  a  bilateral, 
regional  or  multilateral  level  the  improvements  in  the  TRIPs  and 
services  texts  that  we  sought  in  Geneva. 

This  IS  not  new  territory  for  us.   We  have  been  carrying  out 
this  role  for  some  time,  and  will  proceed  much  as  we  have  done  in 
the  past.   If  this  Administration  is  to  continue  to  be  effective 
in  pursuing  our  shared  objectives,  it  must  be  given  the  latitude 
to  determine  through  interagency  consultations  and  discussions 
with  the  private  sector  which  countries  should  be  targeted  for 
action.   We  must  also  be  given  the  tools  to  persuade  these 
countries  to  modify  their  laws  and  practices,  and  the  discretion 
to  decide  when  to  use  them. 

Because  Concurrent  Resolution  240  focuses  on  what  I  have 
been  calling  the  "tools"  necessary  to  persuade  our  trading 
partners  to  modify  their  laws  and  practices,  I  would  like  to 
spend  some  time  discussing  the  tools  we  have  used  in  the  past  to 
achieve  our  goals.   These  include  special  301,  the  Generalized 
System  of  Preferences,  the  Caribbean  Basin  Initiative  and  that 
Andean  Trade  Preferences  program. 

Special  301 

Perhaps  the  most  useful  statutory  tool  we  have  to  promote 
the  protection  of  intellectual  property  and  market  access  for 
persons  who  rely  on  intellectual  property  is  the  special  301 
provision  m  the  Trade  Act.   Congress  enacted  the  special  301 
provisions  of  the  1988  Omnibus  Trade  and  Competitiveness  Act  as  a 
means  of  requiring  the  Executive  Branch  to  prioritize  its  efforts 
to  achieve  strong  intellectual  property  protection  on  a  global 
basis.   Special  301  has  been  used  to  identify  those  countries 
that  we  consider  deficient  in  this  respect  and  to  investigate 
those  whose  practices  have  the  greatest  adverse  effect  on  U.S. 
interests.   With  it,  we  have  accomplished  an  impressive  record  of 
improvements  in  intellectual  property  protection  and  market 
access  for  persons  relying  on  intellectual  property  protection. 
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including: 

O  Brazil's  commitment  to  act  as  a  leader  in  its  region 
with  respect  to  the  early  and  full  implementation  of 
TRIPS. 

O     Implementation  of  high  levels  of  protection  of  almost 
all  forms  of  intellectual  property  in  Taiwan,  and  a 
commitment  to  further  improvements  in  the  future. 

o    Substantial  and  continuing  improvements  in  Thailand's 
intellectual  property  regime,  including  the  protection 
of  pharmaceutical  products  and  enhanced  overall 

enforcement  efforts. 

O    Egypt's  adoption  of  strong  copyright  protection. 

o    Korea's  continuing  steps  to  provide  adequate 

intellectual  property  rights  with  respect  to  copyrights 
and  patents,  and  the  enforcement  of  those  rights. 

Rather  than  continue,  I  have  attached  to  my  statement  a  fact 
sheet  en  our  efforts  under  special  301  including  information  on 
improvements  in  the  protection  intellectual  property  over  the 
past  few  years. 

Special  301  is  useful  because  it  provides  a  high  profile  and 
flexible  program.   This  year,  for  example.  Ambassador  Kantor 
identified  37  countries  as  failing  to  provide  adequate  and 
effective  intellectual  property  protection,  or  market  access  to 
persons  relying  on  intellectual  property  protection.   Most  of 
these  countries  have  been  placed  on  the  priority  watch  list  or 
the  watch  list,  or  have  been  given  special  mention  as  potentially 
problematic . 

The  three  most  serious  offenders,  Argentina,  China  and 
India,  will  be  subject  to  intense  negotiations  over  the  next 
sixty  days  to  attempt  to  address  U.S.  concerns.   Unless  these 
countries  agree  to  address  our  problems  by  June  30,  they  will  be 
identified  as  priority  foreign  countries  under  the  statute  and 
immediately  subject  to  investigations  consistent  with  section  302 
of  the  Trade  Act . 

Continued  Viability  of  Special  301 

Some  commentators  have  stated  that  the  dispute  settlement 
mechanism  adopted  in  the  Uruguay  Round  would  preclude  continued 
use  of  special  301.   This  statement  is  unfounded  and  misperceives 
special  301' s  purpose  and  process.   One  of  the  major  improvements 
achieved  in  the  Uruguay  Round  is  the  possibility  of  dispute 
settlement  in  the  area  of  intellectual  property,  including  "he 
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possibility  of  cross-retaliation  if  a  TRIPs  Member  fails  to  meet 
its  obligations  under  that  Agreement.   Thus,  we  can  increase 
tariffs  to  induce  a  country  to  improve  its  patent  protection  or 
copyright  enforcement.   This  action  can  be  undertaken  without 
threat  of  counter-retaliation. 

The  special  301  process  can  be  joined  with  the  World  Trade 
Organization  (WTO)  dispute  settlement  process.   This  can  be 
accomplished  with  only  one  change  in  the  statute.   The  time 
frames  for  conducting  special  301  investigations  involving  an 
alleged  violation  of  TRIPs  must  be  extended  to  those  of  a 
standard  301  investigation  to  ensure  that  the  dispute  settlement 
process  can  be  completed  before  the  USTR  is  required  to  make  the 
statutory  determinations. 

If  the  TRIPS  agreement  does  not  cover  a  pa.rticular  matter, 
such  as  parallel  imports  or  unauthorized  use  of  encrypted 
satellite  signals,  the  U.S.  government  can  pursue  that  matter 
outside  of  the  WTO's  dispute  settlement  process.   Similarly,  if  a 
country  fails  to  observe  its  commitments  in  a  bilateral 
intellectual  property  agreement,  we  can  pursue  the  matter  under 
special  301  outside  of  the  dispute  settlement  process. 

The  Generalized  System  of  Preferences  fGSP)  Program 

The  Generalized  System  of  Preferences  program,  or  GSP,  has 
also  been  an  important  element  of  U.S.  efforts  in  this  area. 
Under  GSP,  the  President  can  grant  a  trading  partner  duty-free 
treatment  for  certain  products,  but  only  after  he  has  taken  into 
account  (among  other  things)  the  extent  to  which  the  trading 
partner  is  providing  adequate  and  effective  intellectual  property 
protection.   Under  the  statute,  a  country  loses  its  GSP  benefits 
on  Items  for  which  its  exports  exceed  certain  set  limits.   The 
President  is  permitted  to  waive  these  limits,  but  can  do  so  only 
after  he  has  given  "great  weight"  to  the  extent  to  which  the 
trading  partner  provides  adequate  and  effective  intellectual 
property  protection. 

The  GSP  statute  provides  that  the  President  can  withdraw 
benefits  and  waivers  if  he  determines  that  the  particular  country 
has  failed  to  provide  intellectual  property  protection. 
Interested  persons  are  permitted  to  petition  for  such  withdrawal 
of  benefits  or  waivers,  and  have  done  so  on  many  occasions  in  the 
past.   After  accepting  a  petition,  USTR  and  other  agencies  have 
attempted  to  address  the  concerns  raised  in  the  petition.   The 
successes  we  have  achieved  in  this  program  are  evidenced  by  the 
fact  that  almost  every  GSP  review  that  has  been  concluded  has 
ended  with  the  petition  being  withdrawn  by  the  petitioner  because 
it  is  satisfied  that  its  concerns  have  been  addressed.   GSP 
benefits  have  also  been  withdrawn  under  section  301  after  a 
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finding  that  a  beneficiary' s  practices  are  an  unreasonable  burden 
or  restriction  on  U.S.  commerce. 

Some  of  the  successes  due  at  least  in  part  to  the  GSP 
program  include: 

o    Venezuela's  adoption  of  a  new  copyright  law  in  1993. 

o    The  Philippines'  progress  in  the  area  of  copyright 
protection  m  1991. 

o    Malaysia's  enactment  of  improved  copyright  protection 
and  adherence  to  the  Berne  Convention  for  the 
Protection  of  Literary  and  Artistic  Works  in  1990. 

The  Caribbean  Basin  Initiative  and  Andean  Pact  Trade 
Preferences  Programs 

The  Caribbean  Basin  Initiative,  or  CBI,  and  the  Andean  Trade 
Preferences  Act,  or  ATPA,  have  also  been  part  of  our  efforts  to 
address  deficient  levels  of  intellectual  property  protection. 
Modeled  on  the  GSP  program,  the  CBI  and  ATPA  programs  permit  the 
President  to  grant  duty-free  treatment  to  certain  products  from 
beneficiary  countries.   Like  the  GSP  program,  the  President  can 
designate  beneficiary  countries  only  after  taking  into  account 
the  extent  to  which  such  country  provides  adequate  and  effective 
intellectual  property  protection,  and  can  withdraw  benefits  for 
the  failure  to  provide  such  protection.   In  addition,  the  CBI  and 
ATPA  programs  require  that  the  President  consider  the  extent  to 
which  a  country  prohibits  the  unauthorized  broadcast  of  U.S. 
films  and  television  programming,  which  reflects  particular 
problems  experienced  in  this  region. 

Often  hand- in-hand  with  the  GSP  program,  both  the  CBI  and 
ATPA  programs  have  provide  an  incentive  for  countries  to  make 
ir-.provements  in  intellectual  property  protection  over  the  past 
few  years.   The  four  ATPA  countries,  Bolivia,  Colombia,  Ecuador 
and  Peru,  until  recently  had  very  poor  intellectual  property 
laws.   They  have  increased  the  level  of  protection  over  time, 
however,  thorough  the  adoption  of  successively  more  effective 
"Decisions"  mandating  certain  levels  of  intellectual  property 
protection  in  Andean  Pact  countries.   Decisions  344  and  345,  the 
latest,  have  further  upgraded  patent  and  trademark  protection, 
but  remain  deficient  in  certain  key  respects.   We  are  continuing 
to  work  with  the  Andean  Pact  to  address  these  deficiencies.   More 
specific  improvements  include: 

o    Colombia  has  adopted  a  modern  copyright  law  and  is 
upgrading  the  office  which  protects  intellectual 
property  rights. 
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o    Peru  has  created  a  separate  agency  to  implement  and 
enforce  intellectual  property  protection. 

o    Ecuador  has  signed  with  the  United  States  a  very 

comprehensive  intellectual  property  agreement,  the 
first  country  in  Latin  America  to  do  so. 

In  the  Caribbean  Basin,  we  have  realized  the  following 
benefits,  again  sometimes  with  the  additional  leverage  of  the  GSP 
program: 

o    We  have  signed  a  comprehensive  intellectual  property 

agreement  with  Jamaica  and  have  received  requests  from 
other  countries  to  consider  similar  agreements  with 
them. 

o    Honduras  and  El  Salvador  passed  new  intellectual 
property  laws  during  1993,  and  have  indicated  a 
willingness  to  work  further  with  the  United  States  on 
enforcement . 

o    Guatemala  and  the  Dominican  Republic  made  progress  in 
1993  to  address  the  problem  of  the  unauthorized 
broadcast  of  protected  programming. 

Free  Trade  Agreement  Negotiating  Authority 

As  I  mentioned,  the  then-current  version  of  the  TRIPs  text 
formed  the  starting  point  for  the  NAFTA  intellectual  property 
chapter  negotiations.   By  the  time  we  concluded  NAFTA,  we 
succeeded  in  achieving  a  level  of  protection  that  exceeded  in 
several  significant  respects  the  level  of  protection  that  was 
ultimately  achieved  in  TRIPs. 

Our  success  in  Chapter  17  of  NAFTA  was  based  in  part  on  the 
benefits  Mexico  and  Canada  stood  to  gain  by  entering  into  the 
overall  agreement.   It  also  was  based  on  the  fact  that  with  a 
smaller,  more  like-minded  group  of  countries,  it  is  possible  to 
establish  higher  levels  of  protection.  The  details  of  the 
protection  and  the  final  commitment  to  make  necessary  changes 
were  negotiated  as  part  of  the  overall  package  rather  than  as  a 
precondition  for  initiating  negotiations.   Implementation  of  the 
NAFTA  required  the  United  States,  as  well  as  Canada  and  Mexico, 
to  make  changes  in  its  intellectual  property  laws. 

Legislative  Initiatives  to  Help  Promote  Adequate  and  Effective 
Intellectual  Property  Protection 

As  you  well  know,  the  successes  we  have  achieved  in  the  area 
of  intellectual  property  protection  over  the  past  few  years  are 
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rivaled  by  Che  challenges  that  lie  before  us.   Concurrent 
Resolution  240  addresses  in  part  the  issue  of  how  to  equip  USTR 
and  other  interested  agencies  with  the  statutory  tools  they  need 
to  address  these  challenges.   I  have  attempted  to  convey  to  you 
today  that  we  at  USTR  consider  the  tools  I  have  mentioned  -- 
special  301,  GSP,  CBI,  and  ATPA  --as  necessary  to  the  success  of 
our  mission. 

We  agree  that  some  modification  of  the  existing  statutory 
structure  would  be  useful  in  the  aftermath  of  the  conclusion  of 
the  Uruguay  Round  and  TRIPs.   For  example,  it  should  be  made 
clear  that  even  if  a  country  is  fulfilling  its  commitment  under 
the  TRIPS  agreement  (including  taking  advantage  of  the  transition 
periods) ,  it  can  still  be  considered  to  deny  adequate  and 
effective  protection  of  intellectual  property.   This  will  avoid 
confusion  with  respect  to  the  effect  of  the  Uruguay  Round  package 
on  existing  programs,  and  is  fully  consistent  with  the  dispute 
settlement  mechanism  in  the  Round. 

However,  we  strongly  caution  against  changing  these  statutes 
in  a  way  that  would  constrict  the  flexibility  and  discretion  they 
provide.   This  discretion  permits  the  administration  to  choose 
when  to  threaten  action  against  our  trading  partners  if  they  do 
not  address  our  concerns,  and  provides  credibility  to  this 
threat.   The  Administration  must  make  a  determination  in  each 
case  how  to  proceed  to  make  best  use  of  the  threat  of  action. 

On  a  similar  note,  we  consider  it  inadvisable  to  make  a 
country's  full  implementation  of  TRIPs  a  precondition  to  entering 
into  a  free  trade  agreement  with  that  country.   As  with  NAFTA,  we 
expect  the  countries  with  which  we  have  free  trade  agreements  to 
provide  high  levels  of  intellectual  property  protection.   We  ask 
that  we  be  given  the  latitude  to  determine  whether  to  seek  that 
protection  before  entering  into  negotiations,  before  concluding 
the  agreement,  or  in  the  agreement  itself. 

I  would  also  like  to  take  this  opportunity  to  support  the 
objectives  of  H.R.  4239.   Concluding  intellectual  property 
agreements  with  our  trading  partners  is  only  the  first  step  in 
creating  an  effective  system  within  their  borders.   We  are 
increasingly  finding  ourselves  negotiating  intellectual  property 
agreements  with  countries  which  do  not  have  an  infrastructure  to 
administer  protection  and  enforcement  of  intellectual  property 
rights.   If  we  are  to  be  effective,  we  should  follow  up  with 
technical  expertise  in  drafting  legislation,  administering  laws 
and  creating  an  enforcement  structure.   We  have  been  able  in  the 
past,  with  the  Copyright  Office,  the  Patent  and  Trademark  Office, 
and  the  Customs  Service  shouldering  a  major  part  of  the  burden, 
to  provide  some  technical  assistance,  but  this  has  not  been  a 
consistent  effort  on  our  part. 
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Conclusion 

In  conclusion,  I  would  like  to  emphasize  that  you  have  a 
strong  and  committed  group  of  people  in  the  Administration  that 
understands  the  importance  of  intellectual  property  in  U.S.  trade 
policy,  and  know  what  must  be  done  to  raise  the  level  of 
intellectual  property  protection.   We  are  ready  to  seek  early 
implementation  of  TRIPs,  the  grant  of  broad  national  treatment  in 
the  copyright  area,  and  non-discriminatory  market  access  for  U.S. 
persons  that  rely  on  intellectual  property  protection.   To  do 
this  we  need  tools  that  have  the  flexibility  to  allow  us  to  draw 
upon  our  expertise  and  experience  as  to  how  and  when  to  use  them. 
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SPECIAL  301 
PROGRESS  ON  INTELLECTUAL  PROPERTY  ISSUES 


JANUARY-APRIL  1994 

o  Korea  began  a  10 -month  effort  to  reduce  piracy,  albeit  at  a  reduced 
level  from  its  January-October  1993  campaign  (January) . 

o  Poland  passed  a  new  copyright  law  and  signed  it  into  law. 
(February) 

o  Colombia  deposited  its  instrument  of  accession  to  the  Geneva 
Convention  for  the  Protection  of  Phonograms.   (February) 

o  On  February  23,  1994,  the  Italian  Parliament  approved  the  Film 
Industry  Decree  Law  issued  by  the  government  on  January  17.  The 
Law  abolished  longstanding  Italian  screen  quotas. 

o  On  February  25,  1994,  the  United  States  concluded  a  Section  301 

investigation  in  which  Brazil  outlined  steps  it  had  taken  and  plans 
it  will  talce  to  improve  intellectual  property  protection. 

o  Jamaica  signed  a  comprehensive  bilateral  intellectual  property 
rights  agreement .  (March) 

o  Indonesia  issued  implementing  regulations  for  its  patent  law.  The 
regulations  were  necessary  to  carry  out  important  elements  of  the 
1992  understanding  between  the  United  States  and  Indonesia.  (March) 

o  Egypt's  People's  Assembly  enacted  amendments  to  its  1992  copyright 
law  to  treat  computer  software  as  literary  wor)cs,  thus  ensuring 
that  the  copyright  term  for  computer  software  is  50  years.   (March) 

o    The  United  Arab  Emirates  Ministry  of  Information  issued  a  circular 

prohibiting  all  importation  of  piratical  material,  and  giving 
stores  and  manufacturers  until  September  1,  1994  to  eliminate  all 
piratical  stock.   (March) 

o  The  results  of  the  Uruguay  Round  were  signed  at  a  Ministerial  in 
Marrakesh,  Morocco.  (April) 

o  Saudi  Arabia  deposited  its  instrument  of  accession  to  the  Universal 
Copyright  Convention.  (April) 

o  The  United  Arab  Emirates  cancelled  the  September  grace  period,  and 
required  immediate  elimination  of  all  pirated  stock.  The  UAE  also 
issued  a  circular  prohibiting  use  of  unlicensed  software.   (April) 

o  The  following  countries  undertook  significant  enforcement  efforts 
since  last  April:  Korea,  Thailand,  Egypt,  the  United  Arab 
Emirates,  Italy  and  Taiwan.  We  will  continue  to  monitor  these 
countries  to  ensure  that  improved  enforcement  efforts  continue. 
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APRIL-DECEMBER  1993 

o  Colombia  1993  significantly  increased  penalties  for  copyright 
infringement  in  its  copyright  law.   (April) 

o  On  May  22,  1993,  Italy's  Prime  Minister  Ciampi  issued  a  decree 
creating  the  Coordinating  Committee  on  Combatting  Video,  Audio- 
Visual  and  Software  Piracy. 

o  Hungary  concluded  a  comprehensive  bilateral  intellectual  property 
rights  agreement  in  July  1993.  Legislation  to  implement  the 
agreement  will  enter  into  force  on  July  1,  1994. 

o  Russia's  Supreme  Soviet  approved  a  new  copyright  law  in  July  1993. 
In  addition,  the  Russian  government  established  the  Russian 
Intellectual  Property  Agency  with  a  mandate  to  promote  the 
enactment  of  strong  IPR  legislation  and  to  develop  regulations  and 
enforcement  mechanisms  to  curb  violations. 

o  In  July  1993,  the  Royal  Thai  Government  introduced  in  Parliament  a 
bill  to  revise  the  existing  copyright  act  which  would  substantially 
improve  the  legal  protection  for  right  holders. 

o  In  July  1993,  Taiwan  passed  the  Cable  TV  Law  which  provides  a 
stronger  legal  basis  to  prosecute  stations  which  show  copyrighted 
programming  without  authorization.  Taiwan  also  passed  revised 
trademark  and  patent  laws,  in  November  and  December  1993 
respectively,  to  help  bring  its  IPR  protection  closer  to  GATT  TRIPS 
standards . 

o    Venezuela  passed  a  new  copyright  law  that  substantially  improves 

protection.  (August) 

o  El  Salvador  passed  a  new  copyright  law  and  passed  amendments  to  the 
penal  code  with  respect  to  penalties  for  copyright  infringements. 
(August) 

o  Honduras  approved  new  copyright,  patent  and  trademark  laws  and 
joined  the  Paris  Convention  for  the  Protection  of  Industrial 
Property.  (August) 

o  The  Government  of  the  Philippines  took  several  steps  by  executive 
authority  which  were  called  for  under  our  bilateral  intellectual 
property  agreement .  The  steps  included  providing  guidance  to  the 
interagency  committee  on  intellectual  property  rights,  providing 
guidance  on  the  prosecution  of  copyright  and  trademark  infringers, 
and  issuing  a  memorandum  of  agreement  regarding  retransmission  of 
copyrighted  works. 

o  In  a  September  24,  1993  ruling,  Italy's  Supreme  Court  of  Cassation 
supported  the  use  of  preventive  sequestration  against  video  pirates 
overturning  a  June  1993  decision. 
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o  The  Council  of  Che  European  Union  adopted  1)  a  Directive  on  the 
Harmonization  of  Copyright  Laws  in  satellite  broadcasting  and  cable 
retransmission,  which  the  member  states  muet  implement  by  January 
1,  1995  (September);  and  2)  the  Directive  on  the  Harmonization  of 
the  Duration  of  Copyright  and  of  certain  related  rights  (October) . 

o  Ecuador  signed  a  comprehensive  bilateral  intellectual  property 
agreement.  (October) 

o  Thailand  implemented  an  administrative  system  to  provide  a  measure 
of  "pipeline"  patent  protection  for  pharmaceuticals.  (October) 

o  The  Mexican  government  formed  an  interagency  task  force  in  October 
1993  to  cut  through  the  bureaucratic  obstacles  hindering  effective 
action . 

o  The  Korean  National  Assembly  adopted  amendments  to  Korea's 
copyright,  cable  TV,  computer  software  and  customs  laws. 
(December) 

o  The  Uruguay  Round  was  concluded,  including  the  agreement  on  the 
Trade  Related  Aspects  of  Intellectual  Property  Rights  --  TRIPS. 
(December) 

o  In  December  1993,  for  the  first  time,  a  Singapore  court  sentenced 
a  software  pirate  to  ^ail  and  awarded  legal  and  investigation  costs 
to  private  prosecutors.  In  addition,  Singapore's  Attorney  General 
prosecuted  several  major  dealers  of  pirated  software  in  cooperation 
with  the  U.S.  private  sector.  In  March  1994,  three  defendants  in 
the  case  pleaded  guilty  and  were  sentenced  to  nine  months  in 
prison. 

o  South  Africa's  parliament  passed  a  replacement  for  the  Trade  Marks 
Act  of  1963  and  passed  a  Designs  bill,  which  also  grants  specific 
protection  to  integrated  circuits.   (December) 

o  The  Andean  Pact  passed  new  decisions  to  upgrade  patent  and 
trademark  (Decision  344),  plant  varieties  (Decision  345)  and 
copyright  protection  (Decision  351) .  (October,  December) 

JANUARY-APRIL  1993 

o  Taiwan's  Legislature  approved  a  Bilateral  Copyright  Agreement  and 
amended  Taiwan's  copyright  law  to  prohibit  parallel  importation. 

(April) 

o  The  Philippines  signed  a  bilateral  agreement  that  addresses 
copyright,  patent  and  trademark  concerns.  It  also  includes 
provisions  on  enforcement  of  rights.   (April) 

o  Switzerland's  new  Trademark  Law  came  into  effect  making  its 
protection  EC  compatible.  New  copyright  amendments,  that  U.S. 
industry  considers  to  be  lacking,  have  been  passed  and  will  take 
effect  m  July.    April) 
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Copyright  Reform  Law  signed  in  Colombia  chat  increases  penalties 
for  infringement  and  explicitly  identifies  unauthorized 
transmissions  of  satellite  signals  as  illegal.   (February) 

The  Canadian  Parliament  passed  a  new  Drug  Patent  Law  which 
eliminates  compulsory  licensing  provisions  discriminating  against 
pharmaceutical  products.  (February) 

The  Chinese  Government  enacts  amendments  to  the  Trademark  Law  and 
supplementary  provisions  to  the  criminal  law  adding  to  penalties 
for  trademark  infringement.   (February) 

The  Greek  Government  enacts  a  copyright  law  which  contains 
substantial  enforcement  provisions.  Enforcement  of  the  law  remains 
a  priority.  (February) 

The  Jamaican  House  of  Representatives  enacts  a  Copyright  Law. 
(February) 

Cyprus  acceded  to  the  Geneva  Phonogram  Convention  (January)  and 
enacted  amendments  to  its  copyright  law  that  strengthen  enforcement 
and  protect  computer  software  (April) .  However,  enforcement  of  the 
copyright  law  is  suspended  until  January  1994. 

Taiwan's  Legislature  passes  an  amendment  raising  the  rate  of 
conversion  of  IPR  infringement  jail  terms  to  fines. 

Egypt  publishes  implementing  regulations  for  its  1992  copyright 
law.   (January  &  March) 

Malta  enacts  amendments  to  its  Copyright  Law  which  strengthen 
penalties,  extend  protection  to  computer  software,  and  institutes 
new  penalties.   (January) 


A  new  Trademark  law  enacted  in  Thailand  provides  for  higher 
penalties  for  infringement  and  extends  protection. 

South  Africa  enacted  an  improved  Copyright  Act  protecting  computer 
software . 

Italy  implemented  Che  EC  Software  Directive  improving  protection 
for  computer  programs. 

The  United  Arab  Emirates  passed  new  Copyright,  Trademark  and  Patent 
Laws,  but  copyright  protection  for  foreign  works  remains  -O  be 
confirmed  and  enforcement  of  the  new  copyright  law  has  not  yet 
begun. 

The  Government  of  Peru  issued  a  decree  law  intended  to  increase  the 
protection  of  industrial  property. 

Industrial  property  legislation  was  prepared  by  the  Brazilian 
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Chamber  of  Deputies  "Special  Commission  on  Intellectual  Property" 
and  introduced  for  consideration  in  that  Committee. 

o    The  EC  has  amended  its  proposal  for  biotech  patents. 

o  Denmark  became  the  first  member  state  to  implement  the  EC's 
Software  Directive. 

o  Poland  enacted  a  new  patent  law,  although  the  U.S.  remains 
concerned  about  the  compulsory  licensing  provision. 

o  Taiwan  passed  and  promulgated  a  new  copyright  law  and  implementing 
regulations . 

o  Korea  ratified  the  US-Korea  Patent  Secrecy  Agreement,  which  has  yet 
to  enter  into  force. 

o  China  joined  the  Berne  Convention  and  the  Universal  Copyright 
Convention. 

o  The  President  of  Turkmenistan  signed  a  law  for  the  protection  of 
intellectual  property. 

o  New  copyright  law  enacted  in  Pakistan  strengthening  penalties  for 
infringement  and  protecting  computer  programs  as  "literary  works." 

o  The  Russian  Federation  enacted  and  implemented  a  patent  law  that 
meets  high  international  standards  and  is  compatible  with  the  terms 
of  the  bilateral  Trade  Agreement. 

o  The  .Russian  Federation  enacted  and  implemented  strong  laws  for  the 
protection  of  semiconductor  layouts  and  the  protection  of  computer 
software  and  databases.  Both  laws  are  fully  compatible  with  the 
terms  of  the  bilateral  Trade  Agreement  and  meet  international 
standards . 

o  New  Zealand  repealed  legislation  that  allowed  compulsory  licensing 
of  pharmaceuticals. 

o  The  Ukrainian  Government  adopted  the  Paris  Convention,  Madrid 
Agreement,  and  the  Agreement  on  Patent  Cooperation. 

o  Chile  extended  its  term  of  copyright  protection  to  life  plus  50 
years  --  the  Berne  Convention  standard. 

o  Brazilian  Government  issues  Executive  decree  bringing  Brazil  into 
full  compliance  with  the  Stockholm  Text  of  the  Paris  Convention  For 
the  Protection  of  Industrial  Property. 

o  The  United  States  and  the  Russian  Federation  exchanged  diplomatic 
notes  causing  the  entry-into-force  of  a  bilateral  Trade  Agreement 
which  commits  Russia  to  an  extensive  IPR  legislative  agenda. 

o    Bolivia  passed  a  new  Copyright  Law  providing  a  framework  for 
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protection  but  still  lacks  regulations. 

o  Taiwan  and  the  U.S.  signed  a  Memorandum  of  Understanding  on  IPR 
issues . 

o  Indonesia  agreed  to  provide  improved  market  access  for  U.S.  motion 
pictures . 

o  Japan's  law  providing  for  registration  and  protection  of  service 
marks  took  effect. 

o  The  United  States  and  China  establish  bilateral  copyright 
relations . 

o  The  Commission  of  Cartagena  (the  Andean  Pact)  passed  decision  313, 
which  replaced  Decision  85  covering  industrial  property  protection 
and  provided  for  certain  improvements  in  patent  protection. 

o  Taiwan  passed  a  Fair  Trade  Law  that  provides  some  protection  for 
trade  secrets. 

o  India  committed  to  the  liberalizing  of  market  access  for  notion 
pictures  effective  April  1,  1992. 

o  India  announced  Chat  it  will  accord  national  treatment  to 
trademarks  owned  by  foreign  proprietors. 

o  Thailand's  National  Legislative  Assembly  enacted  amendments  to  the 
patent  law  that  will  extend  product  patent  protection  to  20  years 
from  filing.  However,  the  law  does  not  provide  protection  for 
existing  patented  products  that  have  not  yet  been  marketed  in 
Thailand,  and  contains  extremely  broad  compulsory  licensing 
provisions . 

o    The  United  States  and  China  signed  a  Memorandum  of 

Understanding  committing  China  to  improve  protection  for  U.S. 
intellectual  property,  including  providing  strong  protection 
for  U.S.  inventions  and  copyrighted  works,  computer  software  and 
sound  recordings,  and  trade  secrets. 

o  Japan  amended  its  copyright  law:  to  extend  the  protection  of  sound 
recordings  to  50  years;  to  protect  foreign  sound  recordings  created 
between  1968  and  1978;  and  to  extend  to  foreign  producers  the  right 
to  authorize  and  prohibit  the  rental  of  their  sound  recordings  from 
one  year  from  the  date  of  release. 
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Paraguay  joined  the  Berne  Convention  for  the  Protection  of  Literary 
and  Artistic  Works. 

Romania  and  the  United  States  reached  agreement  on  a  trade   aooord 
that  includes  strong  protection  for  intellectual  property  rights. 
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o  The  Government  of  Argentina  introduced  comprehensive  patent  reform 
legislation  to  the  Congress. 

o    Chile  implemented  its  new  patent  and  trademark  law. 

o     Indonesia's  Patent  Law  took  effect. 

o  Mexico  enacted  an  copyright  law  which  extends  the  term  of 
protection  for  sound  recordings,  creates  rental  rights  and 
significantly  increased  sanctions. 

o  .Vexico  enacted  an  industrial  property  law  which  extended  patent 
protection  to  chemical,  pharmaceutical  and  metal  alloy  products,  as 
well  as  to  some  biotechnological  inventions;  extended  the  term  of 
patent  protection  to  20  years  from  filing;  and  extended  the  term  of 
trademark  protection  to  a  renewable  period  of  ten  years. 

o     China's  new  copyright  law  took  effect. 

o  The  European  Community  adopted  a  directive  requiring  member 
states  to  provide  copyright  protection  for  computer  software 
programs . 

o  The  United  States  and  Bulgaria  signed  a  trade  agreement  including 
strong  protection  for  intellectual  property  rights. 

o     Korea  enacted  trade  secrets  legislation. 

o  Chile  enacted  a  revised  Patent  and  Trademark  Law,  including  product 
patent  protection  for  pharmaceuticals. 

o  The  United  States  and  the  People's  Republic  of  Mongolia  signed  a 
trade  agreement  including  strong  protection  for  intellectual 
property  rights. 

o     Singapore  strengthened  its  Trademark  Law. 


o  The  European  Community  took  a  "common  position"  on  protection 
for  computer  software,  including  a  50 -year  term  of  copyright 
protection. 

o  Malaysia  amended  its  copyright  law  and  acceded  to  the  Berne 
Convention  for  the  Protection  of  Literary  and  Artistic  Works. 

o    Japan  enacted  a  law  protecting  trade  secrets. 

o    Chile  clarified  its  copyright  protection  for  computer  software,. 
thus  ensuring  that  it  is  a  "literary  work." 

o  The  United  States  signed  a  trade  agreement  with  Czechoslovakia 

which  includes  strong  terms  of  protection  for  intellectual  property 
rights . 
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o  Yugoslavia  amended  its  pacent  law  to  extend  the  term  of  protection 
to  20  years  from  filing,  among  other  improvements. 

o  The  United  States  signed  a  trade  agreement  with  Poland  which 
includes  strong  terms  of  protection  for  intellectual  property 
rights. 

o    The  Federal  Republic  of  Germany  increased  penalties  for 
infringement  of  intellectual  property  rights. 

1989 

o  Taiwan  and  the  United  States  concluded  an  agreement  on  the 
protection  and  enforcement  of  rights  in  audio-visual  works. 

o    Saudi  Arabia  enacted  a  new  copyright  law. 

o     Portugal  increased  penalties  for  audio  piracy. 

o  Indonesia  enacted  its  first  patent  law  including  product  protection 
for  pharmaceuticals,  effective  August  1991. 

o    Colombia  passed  a  law  defining  computer  software  as 
copyrightable  material. 

o  Spain  extended  patent  protection  to  U.S.  plant  varieties  on 
a  reciprocal  basis. 

o  Colombia  resolved  royalty  remission  problem  concerning  motion 
pictures. 

o  Taiwan  agreed  to  expeditiously  resolve  copyright  problems 
concerning  motion  pictures. 

o    Saudi  Arabia  adopted  a  patent  law. 

o  A  Uruguay  Round  mid- term  review  decision  on  intellectual  property 
was  reached. 

o    A  Bilateral  Agreement  on  Copyrights  was  signed  with  Indonesia. 

o  A  Bilateral  Copyright  Agreement  was  negotiated  and  initialled  with 
Taiwan. 
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BRUCE  A.  LEHMAN 

ASSISTANT  SECRETARY  OF  COMMERCE  AND 
COMMISSIONER  OF  PATENTS  AND  TRADEMARKS 

Before   the 

SUBCOMMnTEE  ON  ECONOMIC  POUCY.  TRADE 
AND  THE  ENVTRONMF?^ 

COMMTTTEE  ON  FOREIGN  AFFAIRS 

U.S.  HOUSE  OF  REPRESENTATIVES 

MAY  3.   1994 


Mr.  Chairman  and  Members  of  the  Subcommittee: 
I  welcome  this  opportunity  to  testify  before  your  Subcommittee 
on  an  effort  to  seek  improvements  in  the  protection  of 
intellectual  property  worldwide.     H.R.  4239  recognizes  the  need 
to   develop   a  comprehensive  and  meaningful   program   to  support 
the   protection   of  intellectual  property.      I  commend   your 
foresight  in  proposing  a  program  which  could  have  benefits  for 
both  the  United  States  as  well  as  the  foreign  countries  that  would 
be  participants  in  such  a  program.     We  agree  that  such  a 
program    would    be   desirable;   however,    the    approach    mentioned 
in  the  bill  has  several  problems  that  need  to  be  addressed  before 
the   Administration  could  lend  its  support  to  its  enactment. 
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House  Concurrent  Resolution  240  clearly  identifies  the 
importance  of  the  availability  of  adequate  and  enforceable 
intellectual   property  protection  abroad  for  the   well-being  of 
many  US.   industries  and  businesses.     As  our  international  trade 
increases  every  year,  the  availability  of  such  protection  for  the 
intellectual  property  of  U.S.  industries  and  businesses  takes  on 
increasing  importance.     The  Administration  would  be  pleased  to 
have  a  resolution  of  the  Congress  which  emphasizes  the  role  of 
intellectual  property  protection  as  part  of  US.  trade  policy  and  as 
an  element  of  our  bilateral,  regional  and  multilateral 
negotiations.     We  support  the  concept  that  existing  agreements, 
such  as  the  GATT  TRIPS  Agreement,  should  serve  only  as 
starting  points  for  future  negotiations.     We  agree  that  a 
country's  compliance  with  its  TRIPS  obligations,  including  the 
transition  periods  provided  in  TRIPS,  should  not  preclude  a 
determination   that  the  country   fails   to  provide   adequate   and 
effective    intellectual    property   protection. 

THE  NEED  FOR  A  PROGRAM  FOR  INTELLECTUAL  PROPERTY 

The  United  States  has  been  making  the  level  of  intellectual 
property   protection   available  a  consideration   in   an   ever- 
increasing  numbers  of  negotiations.     The  Special  301  provision  of 
the  Omnibus  Trade  and  Competitiveness  Act  of  1988,  which  calls 
for   identifying   and   seeking   improvements   for   inadequate 
protection  by   our  trading  partners,  is  an  important  addition   to 
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the  tools  available  for  achieving  the  goal  of  improved  intellectual 
property   protection.     One  way  to  support  such  improvements  is 
to  draw  upon  the  expertise  or  advice  of  persons  and  institutions 
familiar  with  the  nature  of  improved  laws   and  regulations  and 
having   an   understanding   of  the   infrastructure   needed   to   carry 
out  the  implementation  of  those  laws  and  regulations. 
Unfortunately,   while   the   United   States  often  demands   that 
certain  improvements  be  made,  it  has  often  been  unable  to  offer 
any   meaningful   support   for  carrying   out  requested   assistance. 

At  present,   there  is   no  comprehensive,   funded   program   for 
providing   needed  training   and  technical  assistance  for  either 
assisting  in  the  drafting  of  improved  intellectual  property  laws 
and  regulations  or  for  offering  assistance  in  improving  the 
infrastructure   necessary    to   implement   those   laws   and 
regulations.      Some  activities  have  been  undertaken  with  funding 
support  by  USAID  when  such  support  has   been  consistent  with 
that  agency's  mandate.     However,  often  when  the  U.S.  Patent  and 
Trademark  Office  (USPTO)  is  faced  with  specific  requests  for 
training  or  assistance,  we  have  had  to  tell  the   requesting 
country   that  because   we   have  no  funding   for  such   programs 
that  they   would  have  to  turn  elsewhere  for  assistance  -- 
assistance  which  is  in  fact  of  particular  interest  to  U.S.  trade 
interests. 

The  USPTO  is  viewed  by  many  as  the  agency  best  able  to  meet 
many   requests   for  assistance  in  drafting  laws   and   regulations, 
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for  all  aspects  of  training  involving  intellectual  property  and  for 
assisting  in  improving  the  infrastructure  of  foreign  offices.     The 
USPTO  is  in  fact  only  able  to  marginally  respond  to  the  many 
demands  that  are  being  made.     The  matter  is  further  complicated 
by  the  fact  that  the  USPTO  is  wholly  fee  funded  and  the  purpose 
for  which  users  pay  fees  is  the  granting  of  patents  and  the 
registration   of   trademarks. 

The  USPTO  has  over  the  years  engaged  in  some  training  of 
foreign  nationals  in  patent  and  trademark-related  activities.     The 
training  involved  the  holding  of  one  or  two    sessions  of  three  or 
four  weeks  duration  each  year  for  individuals  from  a  number  of 
countries   and  several  shorter  specialized  sessions  for  individuals 
from  one  country.     While  the  Office  furnished  the  classrooms  and 
the  instructors,  the  travel   and  per  diem  expenses   were  the 
responsibility  of  the  individual  participants  or  "visiting  scholars" 
as  they  came  to  be  known.     The  visiting  scholars  usually  obtained 
funding  from  their  own  countries  or  from  international 
organizations  which  funded  such  training.     In  the  last  several 
years  such  funding  has  become  scarce. 

Demands   were   also  made  to  furnish  experts  on  infrastructure 
improvement  to  a  number  of  foreign  countries  each  year.     The 
USPTO  furnished  the  experts  and  the  travel  and  per  diem 
expenses   were   usually   furnished   by   one   of  the   international 
organizations.     In  some  cases  the  USPTO  was  able  to  furnish 
patent  or  trademark  documents  or  search   tools  where   the 
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improvements   required  such   items.      However,   when   the 
infrastructure    improvements    required    the    acquisition    of   other 
even  minor  items,  the  USPTO  was  not  able  to  assist. 

A  modest  sum  of  appropriated  funds  for  training  in  copyright 
matters  was  formerly  made  available  each  year  to  the  Copyright 
Office.    With  these  funds  the  Copyright  Office  was  able  to  defray 
the  travel  and  per  diem  expenses  for  foreign  officials  to  attend  a 
one-week  course  in  copyright  law  offered  once  or  twice  each 
year. 

THE  PROJECT  WITH  MEXICO  -  AN  APPROACH  THAT  WORKED 

The  USPTO  administers  a  small  AID-funded  project  directed  to 
assisting  Mexico  in  implementing   1991   changes  to  improve  its 
patent  and  trademark  laws.     The  changes  were  made  both  in 
response  to  U.S.  pressure  for  improvements  and  in  keeping  with 
the  efforts  of  President  Salinas  to  aggressively  improve  the 
Mexican  economy.     The  AID  project,  which  was  undertaken  in  the 
latter  part  of  1991,  grew  out  of  discussions  between  then  USTR 
Carla  Hills  and  Mexican  Minister  Serra  earlier  that  year.     In  the 
case  of  Mexico,  because  USAID  had  a  presence  in  Mexico  and  could 
justify   the  use  of  sustainable  development  funding   for  this 
program  because  of  its  link  to  a  free  trade  agreement,  the 
resources  were  made  available  by  USAID.     As  a  consequence 
USAID  and  the  Office  were  able  to  work  on  a  joint  program. 
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In  administering  the  project  the  USPTO  has  assisted  the  Mexican 
patent  and  trademark  office  in  almost  eliminating  a  multi-year 
backiog  of  patent  applications  and  in  augmenting  its 
documentation   to   improve  the  examination   of  patent 
applications.    The  USPTO  has  trained  Mexican  patent  and 
trademark  examiners  both  in  Mexico  City  and  in  Washington  in 
all  aspects  of  the  examination  function  and  rendered  technical 
and  legal   advice  on  the  improvement  of  various  procedures  and 
systems    including   training   in   making   infringement 
determinations    for   patents    and   trademarks. 

Wc  launched  the  project  by  sending  a  multi-disciplined  team  of 
experts  to  Mexico  to  evaluate  the  situation  and  map  out  a  plan  for 
how  we  might  best  address  their  needs.     We  also  coordinated 
with  other  organizations,  such  as   the  World   Intellectual   Property 
Organization,  which  were  working  with  Mexico. 

The  major  problems  facing  the  Mexican  office  in  1991  were  a 
very  large  backlog  of  patent  applications  awaiting  examination 
and  a  lack  of  a  sufficient  number  of  trained  patent  examiners. 
Another  problem  was  the  lack  of  adequate  documentation  to 
undertake  the  examination  of  the  applications  in  the  backlog  and 
being  newly  filed.    The  major  thrust  of  the  project  was  aimed  at 
addressing    these    problems. 

To  address  the  backlog  it  was  concluded  that  as  more  than  half  of 
the  applications  in  the  backlog  were  of  U.S.  origin,  i.e.,  a  similar 
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application  had  been  earlier  filed  in  the  United  States,  the 
Mexican  office  could  benefit  from  the  results  of  that  earlier 
examination  in  the  United  States.     A  system  was  established  to 
relate  the  backlog  applications  in  Mexico  to  patents  that  may 
have  already  issued  in  the  United  States.     Provision  was  also 
made  for  furnishing  the  Mexican  office  with  copies  of  the 
appropriate  U.S.  patents.     Having  the  results  of  the  examination 
of  a  similar  application  enabled  the  Mexican  office  to  almost 
eliminate  the  backlog  over  a  three-year  period.     This  resulted  in 
the  issuance  of  thousands  of  Mexican  patents  to  U.S.  applicants 
whose  patent  applications  had  been  caught  in  the  Mexican 
backlog  for  years. 

In  regard  to  the  training  of  both  patent  and  trademark 
examiners  from  the  Mexican  office,  a  number  of  training 
programs  were  initially  held  in  Washington.     The  training  was 
usually  in  English  as  the  Mexican  examiners  were  but  part  of  a 
program  offered  to  officials  from  a  number  of  other  countries. 
More  recently  training  has  been  held  in  Mexico  City  almost 
exclusively   in   Spanish   utilizing   higher-level    Spanish-speaking 
officials  of  the  USPTO.    The  training  of  patent  examiners  has  been 
separately  adapted  to  each  of  the  three  main  technical 
specialties,  the  chemical,  mechanical  and  electrical  fields  of 
technology.     The  training  of  trademark  examiners  was  also 
offered  in   Spanish  and  covered  both  legal   and  procedural   aspects 
of  the  examination. 
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In  regard  to  the  documentation  resources  of  the  Mexican  office, 
attention  was  given  to  the  resources  that  would  both  aid  in  the 
elimination  of  the  backlog  and  the  on-going  examination  function. 
A  set  of  U.S.  patents  on  roll  film  for  the  20-year  period  1973  to 
1992  was  acquired  for  the  use  of  the  Mexican  patent  examiners. 
This  acquisition  was  coupled  with  an  exchange  arrangement 
between  the  two  offices  to  supplement  the  collection  with  the  roll 
film  of  U.S.  patents  issuing  since  1992.     Other  patent  document 
search  tools  of  the  USPTO  mainly  on  CD-ROMs  were  also 
furnished  as  part  of  this  exchange. 

Discussions   of  other  improvements  to   procedures  and  systems 
have  taken  place  in  both  Mexico  City  and  Washington.     Included 
in  such  discussions  were  programs  offered  in  Washington  on 
office   automation  (in   Spanish),   management   approaches   and 
quality  control,   protection  for  biotechnological  inventions   and 
particularly   plants,   use  of  the  automated  patent  and   trademark 
search  systems,  as  well  as  numerous  other  topics.     Courses  in 
Spanish  on  the  use  of  the  search  tools  of  the  USPTO  and 
particularly  the  CD-ROM  search  tools  have  been  offered  in 
Mexico.     Other  courses  in  Spanish  addressed  infringement 
considerations   for   patents   and   trademarks,    as    infringement 
determinations  are  also  a  function  of  the  Mexican  office. 

The  AID-project  administered  by  the  USPTO  involved  an  initial 
grant  of  $250,000  awarded  in  late  1991  followed  by  a  renewal 
for  the   same  amount  in   mid- 1993. 
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COMMENTS  ON  RR..  4239 

The  USPTO  supports  the  need  for  a  comprehensive  approach  to 
protecting  intellectual  property.     We  also  believe  that  the  U.S. 
Government  should  take  a  more  active  role  in  seeking  to 
establish  the  skills,  legislative  framework   and  enforcement 
mechanisms   to  protect  intellectual  property.      Moreover,   the 
USPTO  has  the  expertise  for  conducting  technical  assistance  and 
training. 

As  explained  in  the  statement  by  USAID,  they  are  not  the  most 
appropriate   agency   to   manage   and  fund   the   comprehensive 
program  called  for  by  the  bill.     Given  the  desirable  objectives  of 
H.R.  4239,  the  Administration  would  like  to  work  with  the 
Committee  to  examine  the  options  for  establishing  and  funding 
such   a  program. 

CC»vlCLUSION 

In  summary,  we  strongly  agree  that  the  objective  of  H.R.  4239  is 
highly  laudable  and  strongly  desirable.     We  believe  that  more 
work  needs  to  be  done  to  develop  appropriate  ways  to  meet 
these  objectives.     We  are  happy  to  collaborate  with  you  and  your 
staff  in  this  effort 
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TBSTXMOMT  OF  EDWARO  L.  8AIBR8 

DEPUTY  XSSXSTANT  TO  THE  A0HINISTRATOR 

BUKBAU  FOR  POLICY  AHD  PROGRAM  COORCIMATIOH 

V.8.    AOEMCY  rOR  IMTERNATIOMAI.  OEVELOPMEMT 

HOUSE  FORBIGV  ATPAIRS  SUBCOMMITTEE  ON 
ECONOMIC  POLICY,  TRADE  AMD  BNVIRONMEMT 

WASHIMQTON,  D.C. 
MAY  3,  1994 


Mr.  Chairman,  thanJc  you  for  the  opportunity  to  address  the 
role  that  intellectual  property  rights  play  in  USAID's 
sustainable  development  progreuns,  and  to  conunent  on  proposed 
legislation  on  this  subject. 

I  would  like  to  bring  three  messages  to  the  Subcoitimittee 
today: 

USAID  is  already  involved  with  the  direct  promotion  of 
intellectual  property  rights  (IPR)  in  a  number  of  countries 
where  the  prospects  for  measurable  impact  on  sustainable 
development  are  significant. 

USAID  must  make  the  most  of  its  limited  financial  resources 
by  collaborating  with  host  countries  on  national  priorities 
for  sustainable  development.   We  can  assist,  facilitate,  and 
accelerate  the  development  process,  but  the  will  to  reform, 
and  the  main  work  of  sustainable  development,  must  be 
carried  out  by  the  host  nation. 

Legislation  establishing  a  discrete  foreign  assistance 
program  regarding  IPR  is  contrary  to  the  spirit  of  the 
Peace,  Prosperity  and  Democracy  Act  (H.R.  3765,  the  foreign 
assistance  reform  bill) ,  and  to  internal  USAID  efforts  to 
focus  its  efforts  on  a  more  manageable  number  of  countries 
and  programs. 

USAID  Already  Involved  In  ProBotlng  Intellectual  Property  Rights 

USAID  agrees  that  intellectual  property  rights  should  remain 
a  principal  U.S.  trade  policy  objective;  that  the  U.S.  should 
continue  to  press  for  intellectual  property  protection  in 
bilateral  trade  negotiations;  and  that  a  country's  level  of 
intellectual  property  protection  should  be  a  determinant  of 
eligibility  for  preferential  trade  treatment. 
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We  note  that  programs  and  projects  to  protect  intellectual 
property  rights  can  already  be  conducted  pursuant  to  the 
authorities  of  current  law,  the  Foreign  Assistance  Act  of  1961, 
and  under  the  foreign  assistance  reform  bill,  H.R.  3765. 

In  terns  of  sustainable  development  impact,  the  use  of 
foreign  assistance  funds  for  such  programs  cannot  be  justified  in 
every  country  in  which  we  work,  especially  in  view  of  the  many 
competing  development  priorities.   Given  the  competition  for 
scarce  resources,  assistance  for  protecting  IPR  is  most  likely  to 
be  justified  in  countries  at  more  advanced  levels  of  development 
whose  own  innovators,  entrepreneurs,  businesspersons,  investors, 
and  other  holders  of  intellectual  property  rights  can  also 
benefit.   In  particular,  improved  protection  of  intellectual 
property  rights  can  have  relatively  more  development  impact  in 
those  countries  that  are  moving  toward  free  trade  agreements, 
regional  or  otherwise. 

USAID  already  supports  IPR  programs  in  the  context  of  its 
sustainable  development  programs  in  ways  that  allow  it  to  provide 
assistance  appropriate  to  local  conditions.   Such  programs  are 
often  implemented  with  the  assistance  of  other  federal  agencies, 
U.S.  non-government  organizations,  and  host-country  public  and 
private  sectors.   Some  examples  below  will  illustrate. 

•     In  Mexico,  USAID  has  supported  technical  exchange  and 
training  programs  with  private  and  public  sector 
institutions.   The  technical  exchange  and  training  programs 
were  conducted  in  Mexico  and  the  U.S.,  and  included  an 
arrangement  with  the  Patent  and  Trademarks  Office  (PTO)  of 
the  U.S  Department  of  Commerce  to  help  the  Mexican  Ministry 
of  Commerce  improve  its  capacity  to   protect  intellectual 
property  rights  effectively.   USAID  also  provided  funding 
for  the  purchase  of  equipment  such  as  microfiche  readers. 

•  In  Guatemala,  USAID  sicpned  an  agreement  with  the   Ministry 
of  Economy  to  finance  a  study  and  develop  new  "world  class" 
legislation  on  patents,  copyrights  and  trademarks.   The 
study  included  sending  representatives  from  a  law  firm  in 
Guatemala  to  Washington,  D.C.  to  consult  with  the  U.S.  Trade 
Representative  and  the  Department  of  Commerce  Patent  and 
Trademarks  Office  in  the  process  of  developing  the 
legislation.   The  Government  of  Guatemala  has  requested 
further  assistance  to  conclude  the  review  process  for  the 
legislation.   This  legislation  has  now  been  made  available 
to  the  private  sector  for  their  comments.   Moreover,  USAID 
is  conditioning  the  disbursement  of  $3  million  for  other 
policy  reforms  and  program  implementation  on  the  enactment 
of  the  world  class  IPR  law  by  August  of  this  year. 
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In  Honduras,  USAID  signed  a  cooperative  agreement  with  the 
Honduran  Council  for  Private  Enterprise  (COHEP)  to 
strengthen  the  capacity  of  the  private  sector  to  formulate 
and  implement  economic  policies  and  administrative  reforms. 
COHEP  played  a  key  role  in  helping  to  gain  passage  of  a  new 
IPR  law  for  Honduras  in  1993,  by  building  consensus  through 
seminars,  conferences  and  workshops  to  educate  the  public 
and  private  sectors.   USAID  is  planning  to  provide 
assistance  to  the  Government  of  Honduras  to  help  implement 
the  new  IPR  law,  including  the  creation  of  an  IPR  office. 

In  some  cases,  such  as  in  El  Salvador,  USAID  assisted  U.S. 
foreign  policy  objectives  in  persuading  the  government  to 
enact  a  new  IPR  law  by  imposing  conditionality  on  economic 
support  funds.   USAID  also  provided  some  funding  for  the 
publication  of  IPR  articles  in  a  monthly  bulletin  for  the. 
private  sector. 

In  Romania,  IPR  activities  have  been  implemented  primarily 
under  an  inter-agency  agreement  (lAA)  with  the  Department  of 
Commerce  through  the  Commercial  Law  Development  Program 
(CLDP) .   Under  this  program,  technical  assistance  and 
training  activities  have  included  some  five  months  of 
assistance  by  a  resident  advisor  to  the  Romanian  Office  for 
Inventions  and  Trademarks.   A  major  purpose  of  the 
assistance  was  to  develop  a  strategy  for  compliance  with  the 
provisions  of  the  Romanian-American  Trade  Agreement,  and 
other  international  IPR  agreements,  and  to  develop  and 
implement  training  programs  for  patent  and  trademark 
examiners. 

In  other  central  and  eastern  European  countries,  the  CLDP 
program  with  the  Department  of  Commerce  has  sent  some  30 
officials  to  the  three-week  training  course  offered  by  the 
U.S.  Patent  and  Trademarks  Office.   More  than  a  dozen 
additional  participants  are  expected  to  attend  the  next 
course.   IPR  assistance  is  generally  expected  to  continue  in 
the  region,  and  to  include  additional  countries  which  have 
undertaken  obligations  to  bring  their  IPR  laws  and 
enforcement  up  to  international  standards  through  bilateral 
agreements  with  the  U.S.  and  the  European  Union. 

USAID  has  also  provided  grants  for  a  separate  program  with 
the  American  Bar  Association's  (ABA)  Central  and  Eastern 
European  Law  Initiative,  and  with  the  International 
Development  Law  Institute  in  Rome.   Under  this  program  some 
80  host-country  officials  in  central  and  eastern  Europe  have 
participated  in  local  training  workshops  on  intellectual 
property  rights.   In  addition,  under  the  ABA  program,  and 
under  the  University  of  Maryland's  Institutional  Reform  in 
the  Informal  Sector  program,  resident  advisors  in  Poland 
have  been  supporting  the  Krakow  Jagielonian  University 
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Institute  for  Inventiveness  in  its  efforts  to  refine  Polish 
IPR  laws  and  regulations. 

•  In  Indonesia,  the  Economic  Law  and  Improved  Procurement 
Systems  (ELIPS)  project  will  analyze  Indonesia's  leqislation 
and  regulations  dealing  with  IPR.   The  ELIPS  project  will 
make  suggestions  regarding  ways  to  improve  the 
implementation  of  existing  Government  of  Indonesia  policy  on 
the  IPR  protection.   These  suggestions  may  include 
administrative  rulings  to  deal  with  gaps  in  existing 
legislation  which  have  been  used  to  defeat  recognized 
international  copy  rights;  developing  a  means  of  assuring 
protection  for  industrial  design  products;  and  improved 
registry  systems  at  the  Ministry  of  Justice. 

•  USAID's  project  in  Agricultural  Biotechnology  for 
Sustainable  Productivity  (ABSP)  is  addressing  the  issue  of 
intellectual  property  rights  as  an  integral  part  of  a  joint 
technology  transfer  effort  involving  U.S.  and  developing 
county  institutions  in  a  number  of  countries  such  as  Costa 
Rica,  Egypt,  Indonesia  and  Kenya.   The  program  is  designed 
to  reward  both  U.S.  and  developing  country  participants  for 
their  contributions  in  advancing  technology  and  in 
developing  products.   The  development  of  licensing 
agreements  among  the  various  parties  is  part  of  the  standard 
operating  procedure  for  the  project.   In  addition,  the 
project  supports  legal  consultations  on  IPR  issues; 
internships  in  the  U.S.  for  developing  country  scientists 
and  policy  staff  in  the  area  of  IPR;  and  policy  workshops  on 
issues  such  as:   intellectual  property  rights  in  relation  to 
biotechnology;  the  regulatory  policies  that  may  be  required 
for  testing  of  genetically  engineered  organisms;  and  the 
relation  of  intellectual  property  rights  to  USAID's 
development  programs  in  agriculture. 

Collaborativa  Datura  of  OSAID  Aasistanca 

USAID  intellectual  property  rights  assistance  will  have  the 
largest  development  impact  where  there  is  a  legitimate  request 
for  external  assistance;  where  the  host  government  is  committed 
to  improved  policy  formulation  and  implementation;  and  where 
there  is  a  critical  mass  of  support,  and  by  informed  innovators, 
entrepreneurs,  businessmen,  investors,  and  other  holders  of 
intellectual  property  rights,  required  to  ensure  the 
sustainabi lity  of  reforms. 

The  notion  of  partnership  imposes  certain  responsibilities 
on  host  governments.   In  determining  where  it  will  invest  its 
resources,  USAID  will  consider  the  extent  to  which  the  host 
government  encourages  development  through  an  enabling  environment 
that  comprises  sound  policies  and  responsive  institutions. 
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Sustainable  development  is  built  upon  a  sense  of  ownership 
and  participation.   It  is  not  something  that  donors  do  for 
developing  countries;  it  is  something  that  donors  help  the  people 
of  developing  countries  do  for  themselves. 

Refora  of  Foraign  Aasistanca  Legislation  and  iBplaaantation 

Legislation  establishing  a  discrete  foreign  assistance 
program  regarding  IPR  is  inconsistent  with  the  efforts  to  reform 
foreign  assistance  and  limit  the  number  of  goals,  objectives  and 
specific  programs  that  are  mandated. 

Enactment  of  such  legislation  would  encourage  other  efforts 
to  add  to  USAID's  priorities  thereby  losing  sight  of  the  primary 
purpose  of  H.R.  3765  to  establish  a  legislative  policy  framework 
that  encourages  integrated,  rather  than  stand-alone,  sustainable 
development  approaches. 

In  particular,  we  note  that  as  a  part  of  its  internal 
efforts  at  reform  and  restructuring,  USAID  has  adopted  a  more 
focused  and  more  strategic  approach  in  a  limited  number  of 
sustainable  development  countries.   In  the  near  term,  USAID  will 
be  withdrawing  from  a  number  of  more  advanced  developing 
countries  such  as  Argentina,  Barbados,  Chile,  Costa  Rica,  Oman, 
Thailand,  Tunisia,  and  Uruguay.   We  currently  have  no  program  in 
China,  and  we  are  withdrawing  from  Pakistan.   Programs  in  such 
countries  as  Brazil  are  limited  or  carefully  targeted  to  address 
global  problems  such  as  protecting  the  environment. 

Conclusion 

Mr.  Chairman,  USAID  agrees  that  protection  of  intellectual 
property  rights  is  an  important  issue,  and  should  remain  a 
principal  U.S.  trade  policy  objective.   USAID  has  the  legislative 
authority  to  facilitate  improved  protection  of  intellectual 
property  rights,  and  does  so  where  host-country  requests  and 
significant  development  considerations  coincide.   IPR  is 
frequently  an  important  trade  issue;  it  can  be  a  sustainable 
development  issue  of  varying  importance  depending  on  the  level  of 
development  of  a  specific  country  or  sector.   As  an  important 
trade  policy  issue,  IPR  deserves  a  new  look,  and  a  search  for 
innovative  ways  to  fund  interventions  that  benefit  intellectual 
property  holders  both  in  reforming  countries,  as  well  as  in  the 
United  States. 

In  conclusion,  USAID's  position  is  that  H.R.  4239  is 
unnecessary  as  USAID  already  has  the  authorities  to  conduct 
programs  in  protecting  intellectual  property.   However,  we  do 
agree  that  it  is  important  for  the  U.S.,  particularly  from  a 
trade  perspective,  to  develop  a  more  comprehensive  approach  to 


74 


protecting  U.S.  intellectual  property.   we  therefore  agraa  with 
the  U.S.  Patent  and  TrademarJc  Office  that  more  planning  should  be 
davoted  to  daveloping  a  coordinated  progran.   USAID  is  happy  to 
participate  in  such  an  effort,  perhaps  through  the  Trade 
Promotion  Coordinating  Committee.   It  will  also  be  important  to 
identify  a  mechanism  that  would  allow  financing  of  such  a 
program.   Indeed,  in  some  cases,  USAID  can  be  a  financing 
partner.   However,  because  USAID  is  not  present  in  all  the 
countries  of  concern  and  because  protection  of  IPR  is  not  always 
the  most  pressing  development  problea,  other  options  need  to  be 
considered.   Such  options  could  include  the  possibility  of  the 
U.S.  private  sector,  the  beneficiaries  of  such  a  program,  sharing 
in  the  financing. 
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I  eim  Peter  C  Richardson.  Senior  Assistant  GeneraJ  Counsel  and  General  Patent  Counsel 
of  Pfizer  Inc.  I  appreciate  your  invitation  to  provide  Pfizer  s  views  on  House  Concurrent 
Resolution  240,  expressing  the  sense  of  the  Congress  with  respect  to  intellectual  property 
protection,  and  H  R.  4329.  which  provides  for  the  establishment  of  a  foreign  assistcince  programn 
to  support  efforts  by  developing  countries  to  protect  intellectual  property. 

Pfizer  Inc.  is  a  diversified,  resesu-ch-based  global  hearth  care  company  with  businesses  in 
pharmaceuticals,  hospital  products,  consumer  products,  emimal  health  and  food  science.  The 
company  reported  sales  of  $7  48  billion  in  1993. 

Pfizer  s  long  support  for  U.S.  efforts  to  gain  improved  intellectual  property  protection  stems 
from  the  inexorable  link  between  intellectual  property  protection  and  American  competitiveness 
and  job  growth  in  the  United  States.  America's  competitive  edge  rests  ultimately  on  our 
creativity  and  resourcefulness  --  the  unique  ability  of  Amencans  to  generate  new  ideas  and 
develop  new  ways  of  looking  at  the  world.  Our  country's  growth  industries  eire  idea  and 
research-intensive  industries  like  entertainment,  pharmaceuticals  and  computer  software.  All  of 
these  and  many  more  will  need  strong  intellectual  property  protection  if  they  are  to  continue  to 
grow,  to  create  skilled  and  high-paying  jobs,  and  to  expand  into  new  markets  worldwide. 

The  competitiveness  of  the  U.S.  pharmaceutical  industry  hinges  on  our  capability  to 
develop,  produce  and  market  innovative  drugs.  As  researched-based  pharmaceutical 
companies,  we  devote  the  substantial  portion  of  our  resources  to  discovering  and  developing 
new  pharmaceuticals  and  disseminating  knowledge  about  them  to  the  medical  profession.  In 
1993,  Pfizer  spent  S947  million  on  reseeirch  and  development,  a  13%  increase  over  1992. 

It  costs  over  $350  million  to  bring  a  drug  from  discovery  to  market  and,  thus,  in  today's 
pharmaceutical  business,  a  worldwide  presence  is  essential  to  derive  maximum  benefit  from  the 
output  of  research  and  development  aind  to  generate  the  income  needed  for  future  research. 
Today,  about  one-half  of  Pfizer's  sales  are  made  overseas.  We  have  manufacturing  facilities  in 
more  than  65  countries  and  Pfizer  products  are  available  in  more  than  140  countries. 

The  commercial  benefit  that  Pfizer  derives  from  its  woridwide  presence  is  eroded  by 
continued  ineffective  and  inadequate  intellectual  property  protection  abroad,  which  House 
Concurrent  Resolution  240  estimates  as  costing  the  pharmaceuticeil  industry  over  S5  billion  per 
year  We  believe  that  this  is  a  consen/ative  estimate.  Nevertheless,  even  this  figure  was 
estimated  by  the  IntemationaU  Trade  Commission  to  reduce  R&D  investment  in  the 
pharmaceutical  industry  by  $700  -  $900  million  per  year. 

Of  cUI  U.S.  industnes,  the  pharmaceutical  industry  is  the  most  dependent  on  patent 
protection  for  bnnging  new  products  to  market.  As  a  result,  our  industry  and  Pfizer,  in  pcirticular. 
have  been  major  proponents  of  a  strong  U.S.  policy  on  intellectual  property  protection.  We 
have  worked  very  closely  with  our  negotiators  eind  with  the  Congress  in  developing  over  the  last 
ten  years  what  is  now  ccilled  a  trade-based  approach  to  intellectual  property  protection.  Over 
the  last  ten  yeeirs,  three  successive  Administrations  have  used  the  authorities  provided  by  the 
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Congress  in  the  1984  and  1988  trade  bills  to  pursue  an  aggressive  bilateral  program  in  support 
of  worldwide  intellectual  property  protection.  Special  301  and  Section  301  procedures  and  other 
trade-based  policies  have  been  used  successfully  to  gan  improvements  or  pledges  of 
improvements  in  intellectual  property  protection  in  countries  such  as  Korea,  Mexico,  Hungary, 
Brazil,  China  and  Russia.  While  the  decision  to  identify  China,  Argentina  and  India  as  priority 
foreign  countries  was  delayed  for  sixty  days,  we  believe  that  the  bilateral  process  will  continue 
to  be  a  cruciaJ  lever  in  gaining  improved  intellectual  property  protection  not  only  in  these  three 
countries  but  also  in  the  other  countries  that  appeared  on  the  various  Special  301  watch  lists. 

Assessment  of  TRIPS  Agreement 

Other  critical  components  of  the  U.S.  trade-based  approach  to  intellectual  property 
protection  are  the  multilateral  and  regional  intellectual  property  negotiations  that  the  United 
States  has  pursued  over  the  last  eight  years  ~  the  recently-completed  GATT  TRIPS  Agreement 
and  the  North  American  Free  Trade  Agreement  (NAFTA)  and  its  intellectual  property  chapter. 
Pfizer,  together  with  other  members  of  the  Intellectual  Property  Committee  (IPC),  worked  very 
closely  with  U.S.  negotiators,  the  Congress,  and  with  our  private  sector  counterparts  in  Europe 
and  Japan  to  develop  a  GATT  agreement  that  would  contain  adequate  and  effective  intellectual 
property  protection.  Pfizer  believes  that  substantial  progress  was  made  in  these  negotiations 
and,  accordingly,  supports  the  TRIPS  Agreement. 

The  TRIPS  Agreement,  on  balance,  contains  high  standards  of  protection  eind  enforcement, 
has  a  multilateral  dispute  resolution  mechanism  and  limits  many  of  the  exceptions  emd 
derogations  from  the  standards  of  protection  -  for  example,  in  curtailing  the  use  of  compulsory 
licensing  -  that  had  been  a  concern  for  Pfizer.  Unfortunately,  the  TRIPS  Agreement  also 
contains  certain  gaps  in  protection.  For  Pfizer,  ais  well  as  for  the  entire  pharmaceutical  industry, 
the  most  critical  deficiency,  by  far,  is  the  overiy  long  and  discriminatory  transition  period  before 
the  developing  countries  (LDCs)  have  to  undertcike  their  TRIPS  obligations.  LDCs  that  will  not 
have  in  place  product  patent  protection  for  pharmaceutical  products  on  the  date  the  TRIPS 
Agreement  enters  into  force  (July  1,  1995)  will  be  permitted  to  continue  their  piracy  of  such 
products  for  ten  years  -  until  July  1 ,  2005.  This  is  a  full  five  yeeirs  later  thcin  the  July  1 ,  2000 
date  by  which  these  same  counti-ies  will  have  to  provide  TRIPS-level  intellectual  property 
protection  for  other  products. 

As  a  result  of  these  discriminatory  provisions,  Pfizer,  while  supporting  the  TRIPS 
Agreement,  joined  the  other  members  of  the  IPC,  to  urge  that  a  post-Uruguay  Round  strategy 
on  intellectual  property  be  developed  both  to  implement  the  TRIPS  Agreement  and  to  offset  the 
agreement's  shortcomings,  especially  the  long  transition  periods  before  the  TRIPS  provisions 
are  fully  implemented.  H.  Con.  Res.  240  captures  the  essence  of  the  strategy  that  we  seek, 
particularly  in  its  expression  of  the  sense  of  the  Congress  that  intellectual  property  protection 
should  continue  to  be  among  the  principal  trade  objectives  of  the  United  States  and  that  the 
United  States  should  pursue  further  strengthened  levels  of  intellectueil  property  protection,  even 
after  the  TRIPS  Agreement  is  implemented,  through  bilatercil,  regional  and  multilateral 
negotiations. 
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Current  Situation  Facing  U  S   Policy  on  Intellectual  Property 

H  Con.  Res.  240  also  captures  the  dilemma  now  facing  U.S.  trade  policy  on  intellectual 
property  VVitti  the  completion  of  the  Uruguay  Round  and  Its  generally  adequate  TRIPS 
Agreement,  the  entry  into  force  of  the  NAFTA  with  its  stronger  intellectual  property  provisions 
and  the  expected  entry  into  force  of  the  World  Trade  Organization  (WTO)  next  year,  the  United 
States  Will  be  operating  in  an  international  environment,  which  in  principle,  has  moved 
intellectual  property  to  the  multilateral  plane  In  practice,  however,  the  inability  of  the  United 
States  to  shorten  the  overly  long  and  discnminatory  transition  periods  during  the  TRIPS 
negotiations  underscores  the  existence  of  an  unfinished  intellectual  property  agenda,  the 
completion  of  which  must  be  the  goal  of  a  concurrent  and  active  bilateral  intellectual  property 
strategy  Taken  together,  H  Con.  Res.  240  and  H.R.  4239  identify  the  cntical  elements  of  that 
strategy  We  strongly  support  the  declaration  in  H.  Con.  Res.  240  that  the  level  of  intellectual 
property  protection  should  be  a  determinant  of  a  country's  eligibility  for  peulicipation  in  all  future 
trade  agreements  and  that  the  provisions  of  law  relating  to  existing  preferential  programs,  such 
as  the  Caribbean  Basin  Initiative,  the  Generalized  System  of  Preferences  and  the  Andean  Trade 
Preferences,  should  be  strengthened  to  encourage  accelerated  implementation  of  the  TRIPS 
Agreement.  In  addition,  the  concurrent  resolution  ailso  declares  that  the  authonties  in  statutes 
other  than  trade  laws  should  be  clarified  to  ensure  that  these  authorities  may  be  used  in  support 
of  strong  intellectual  property  abroad. 

The  latter  provision  is  critical  to  the  continued  operation  of  the  U.S.  Special  301  eind  Section 
301  programs,  and  hence,  to  the  future  success  of  the  US  strategy  on  intellectual  property 
To  the  extent  that  the  universe  of  potentieU  sanctions  is  not  limited  to  tariff  eind  other  trade 
measures  but  includes  other  U.S.  international  prograuns  outside  the  trade  area  aind  to  the  extent 
that  their  actual  use  in  support  of  strong  inteliectuad  property  protection  abroad  is  facilitated,  the 
credibility  of  US.  retaliatory  threats  will  be  enhanced.  As  a  result  of  the  greater  uncertainty  that 
pirating  countries  will  face  with  respect  to  the  range  of  possible  U.S.  retaliatory  actions,  the 
efficacy  of  the  Special  301  program  as  a  lever  for  actually  gaining  improved  intellectual  property 
abroad  will  increase. 

By  providing  for  the  establishment  within  the  U.S.  Agency  for  Intemationai  Development 
(AID)  of  a  program  of  training  and  other  technical  assistance  to  help  recipient  developing 
countries  develop  and  strengthen  their  intellectual  property  laws  and  regulations  smd  the 
cntically  needed  infrastructure  for  intellectucil  property,  H.R.  4239  provides  for  a  complementary 
'carrot*  to  the  "enforcement  stick*  which  is  called  for  in  the  concurrent  resolution.  As  I  have 
already  indicated,  taken  together,  the  concurrent  resolution  and  draft  bill  will  provide  the 
framework  for  an  effective  and  targeted  intellectual  property  strategy  for  the  post  Uruguay  Round 
era  that  we  are  about  to  enter 

Pfizer  s  Current  Experience  with  Weak  Intellectual  Property  Protection 

The  objective  of  the  enhanced  strategy  that  we  have  proposed  is  no  different  from  the 
objectives  that  informed  the  U.S.  approach  in  the  TRIPS,  NAFTA  and  bilateral  intellectual 
property  negotiations  of  the  past  ten  years.  In  eill  of  these  negotiations,  the  United  States 
sought  the  establishment  in  other  countries  of  a  legal,  regulatory  and  administrative  environment 
conducive  to  the  protection  of  intellectual  property.  Such  an  environment  would  include 
minimum  standards  of  protection  -  for  example,  a  minimum  patent  term,  nondiscrimination  with 
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respect  to  the  subject  matter  of  a  patent  and  strict  limitations  on  the  use  of  compulsory  licenses 
and  would  also  make  aveulable  effective  internal  cind  border  procedures  for  the  enforcement  of 
intellectual  property  rights.  In  the  United  States,  such  effective  enforcement  includes  the 
availability  of  meaningful  damages,  due  process,  permanent  injunctive  relief  and  provisional 
measures  for  expeditious  action. 

Both  substantive  intellectual  property  law  standards  and  the  effective  enforcement  of  those 
standards  are  necessary.  Without  substantive  standards  for  patents,  there  are  no  patents  to 
enforce.  Without  effective  enforcement,  wholesale  piracy  will  continue  to  make  it  impossible  to 
reap  any  commercial  benefit  from  even  the  most  advanced  patent  law.  The  Special  301 
investigation  that  may  be  launched  against  China  in  sixty  days  is  a  good  C2ise  in  point.  The 
Memorandum  of  Understeinding  (MOD)  on  inteliectucil  property  that  the  United  States  signed 
with  China  on  January  17,  1992  ended  a  Special  301  investigation.  U.S.  industry  strongly 
supported  the  MOU,  although  it  cautioned  at  the  time  that  China  had  only  made  pledges  to 
improve  its  intellectual  property  protection  While  China  subsequently  enacted  strong 
intellectual  property  legislation,  it  will  once  again  be  the  subject  of  another  Special  301 
investigation  unless  it  begins  to  enforce  its  laws  and  crack  down  on  piracy  and  counterfeiting. 

Pfizer  today  faces  both  substeintive  eind  enforcement  problems.  While  the  lack  of 
substantive  patent  protection  in  many  developing  countries  grabs  the  headlines  -  and  puts 
countries  like  Argentina  and  India  on  USTR's  Special  301  priority  foreign  country  list  -  the 
difficulties  that  we  encounter  in  effectively  enforcing  our  patent  rights  even  in  developed 
countries,  where  the  standards  are  largely  adequate,  consumes  significemt  resources  and  time 
of  patent  and  trademark  lawyers  on  my  staff. 

We  are  all  familiar  with  developing  countries  such  as  Turkey,  India  and  Argentina  where 
product  patents  are  not  availeible  for  pheirmaceutical  products.  The  lack  of  product  patents  for 
our  products  leads  to  strange  situations  in  many  LDCs  where  the  dmgs  that  we  develop  eind 
test  may  even  reach  the  market  after  the  pirated  copies.  Ed  Pratt,  Chairman  Emeritus  of  Pfizer, 
loves  to  the  tell  the  story  that  before  Pfizer  ever  received  Argentine  Government  authonty  to 
market  our  innovative  anti-arthritis  dmg,  Feldene,  our  generic  competitor  was  already  on  the 
Argentine  market  and,  within  one  year  of  launching  our  drug,  14  pirates  had  two-thirds  of  our 
market.  In  a  scene  reminiscent  of  Feldene,  we  understand  that  three  companies  have  already 
sought  marketing  approval  in  Argentina  for  one  of  our  dnjgs  for  which  we  have  only  recently 
sought  FDA  Approval  here  in  the  United  States.  In  general,  generic  manufacturers  do  not 
undertake  their  own  research  and  clinical  trials.  In  fact,  a  Spanish  compeiny  is  reportedly 
offering  a  package  of  registration  data  for  the  product  that  I  just  mentioned  to  generic 
pharmaceutical  meinufacturers  in  other  Latin  Americein  countries. 

While  our  inability  to  patent  our  products  in  LDCs  are  well  known  to  you,  you  may  not  be 
aware  that,  in  many  developed  countries,  we  ccinnot  obtain  preliminary  injunctive  relief  and  the 
defendants  continue  to  sell  during  litigation.  I  would  like  to  summarize  briefly  the  history  of  a 
number  of  current  and  recent  patent  infringement  cases,  which  illustrate  the  enforcement 
problems  that  Pfizer  faces  in  developed  countries: 

•  In  Spain,  severed  cases  filed  in  the  late  1970's  have  not  yet  reached  a  first  trial  due  to 
procedural  delays.   The  process  patents  involved  have  expired. 
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•  In  Italy,  we  received  a  favorable  decision  on  liability  in  1985  from  Italy's  Supreme  Court 
in  a  case  filed  in  1974.  Proceedings  to  determine  damages  then  commenced.  The  patents 
expired  in  1986.  In  1994  we  settled  the  damage  claim  for  a  nominal  amount  since  it  became 
clear  that  no  final  court  decision  would  be  reached  expeditiously. 

•  In  several  cases  in  Switzerland,  we  have  received  a  preliminary  injunction.  However,  the 
defendants  have  ignored  the  injunction  and  we  have  been  unable  to  enforce  the  injunction  in 
the  courts  Additionally,  in  at  least  one  case,  a  defendant  under  an  injunction  has  gone  into 
bankruptcy,  only  to  begin  selling  the  product  again  after  a  minor  change  in  the  company  name. 
The  courts  have  been  unwilling  to  enforce  the  injunction  and  our  only  remedy  is  to  restaut 
lawsuits  against  the  newly  named  entity  selling  the  proauct. 

•  In  Denmark,  the  technicad  issues  involved  in  a  suit  filed  in  1986  were  referred  to  a  court 
appointed  "experf  in  1989  The  expert  has  not  yet  rendered  an  opinion,  having  been  unable 
to  conduct  the  necessary  experiments  Furthermore,  the  defendants  have  exploited  the 
unwillingness  of  the  courts  to  set  meaningful  deadlines,  which  has  added  to  the  long  procedural 
delays 

•  In  several  recent  cases  on  product  patents  in  Germany,  Pfizer  has  been  successful  and 
litigation  has  been  reasonably  prompt.  However,  damnages  have  been  limited  to  those  based 
on  a  royalty  formula,  thus  leaving  us  in  no  better  position  than  if  Pfizer  had  granted  a  license 
in  the  first  place. 

We  believe  that  these  deficiencies  should,  in  theory,  be  ameliorated  by  the  national 
implementation  of  the  standards  contained  in  the  TRIPS  Agreement.  As  I  indicated,  under  the 
enforcement  provisions  of  the  TRIPS  Agreement,  countries  must  provide  prompt  enforcement, 
provide  preliminary  and  permanent  injunctive  relief  and  meaningful  damages.  Based  on  our 
understanding  of  the  TRIPS  obligations,  these  countries  will  have  to  make  changes  in  their 
judicial  systems  to  permit  improved  enforcement  of  intellectual  property  rights  along  the  lines 
envisioned  by  the  TRIPS  Agreement.  We  expect  that,  once  the  one  year  transrtion  period  for 
developed  country  implementation  of  TRIPS  expires,  the  U.S.  Government  will  quickly  use  the 
WTO  multilateral  consultation  and  dispute  settlement  process  to  gain  these  critical 
improvements  in  enforcement. 

While  we  expect  expeditious  results  within  the  WTO  with  respect  to  developed  country 
violations  of  the  TRIPS  provisions,  we  are  less  sanguine  about  the  situation  in  the  LDCs. 
Already  a  number  of  developing  counti'ies  are  engaged  in  a  bit  of  revisionist  history  with  respect 
to  the  meaning  of  certciin  key  provisions  of  the  TRIPS  Agreement.  We  understand  that,  during 
the  Special  301  negotiations  that  took  place  this  past  Febmary,  Brazilian  officials  unsuccessfully 
asserted  that  TRIPS  does  not  require  WTO  members  to  recognize  importation  as  meeting  the 
local  working  requirement  for  compulsory  licensing  purposes  Generic  manufacturers  in 
Argentina  reportedly  have  told  their  government  that  Articles  2,  7,  8,  30,  31  and  40  of  the  TRIPS 
Agreement  give  countries  wide  latitude  in  implementing  compulsory  licensing  schemes  that 
senye  their  own  interests  and  needs.  Both  of  these  assertions  cire  conti-adicted  by  the  clear 
language  of  the  TRIPS  provisions  eind  the  supporting  history  of  the  TRIPS  negotiations,  and,  we 
believe,  will  be  disallowed  by  the  first  WTO  dispute  settlement  panel  called  to  rule  on  these 
interpretations.      As   the  time  draws   closer  for  the  national   implementation   of  the   TRIPS 
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provisions,    however,    we   can   expect   that   more   countries   will    put   forward    such   novel 
interpretations  of  their  TRIPS  obligations. 

Our  concern  about  the  LDC  implementation  of  the  TRIPS  Agreement  is  further  heightened 
by  the  fact  that  the  agreement's  transition  provisions  are  a  misnomer.  Under  TRIPS,  LDCs  are 
not  required  to  take  any  progressive  steps  during  the  transition  period  in  order  to  be  in  a 
position  to  grant  product  protection  after  the  ten  year  period  expires.  Spain,  which  is  a  member 
of  the  Europecin  Union  (EU),  is  a  good  example  of  the  problems  that  result  from  a  long  transition 
penod.  When  Spain  joined  the  EU,  it  received  a  five  year  transition,  which  went  into  effect  in 
October,  1992.  Since  Spain  did  not  provide  any  pipeline  protection,  which  would  have  given 
certain  pharmaceutical  products  patented  before  1992  some  immediate  meu-ket  exclusivity,  drugs 
covered  by  product  patents  will  not  reach  the  Spanish  market  until  2000-2005.  Furthermore, 
Spain  continues  to  be  one  of  the  major  manufacturing  sources  of  infringing  drugs,  which  are 
exported  to  Latin  America,  Asia  and  Eastern  Europe,  where  patents  are  non-existent  or 
enforcement  difficult. 

Left  to  its  own  devices,  enforcement  of  the  TRIPS  Agreement  in  the  WTO  will  face  similar 
delays  in  LDC  implementation.  The  U.S.  strategy  called  for  in  H.  Res.  Con.  240  should  expedite 
LDC  implementation  of,  at  a  minimum,  TRIPS  standards  of  protection.  Unless  the  United  States 
undertakes  complementary  activities  along  the  lines  mandated  in  H.R.  4239,  however,  we  Ceinnot 
cinticipate  that  the  LDCs  will  be  able  to  effectively  enforce  those  standcirds.  It  is  one  thing  for 
an  LDC  to  pass  a  good  patent  law,  it  is  another  matter  for  it  to  have  in  place  the  proper 
intellectual  property  infrastructure  such  as  an  efficient  patent  examination  system  cind  a  court 
system  knowledgeable  and  trained  to  enforce  intellectual  property  matters.  The  leverage  eind 
resources  that  AID,  working  closely  with,  in  the  first  instance,  the  experts  at  the  Patent  and 
Trademark  Office,  can  bring  to  bear  on  the  intellectual  property  situation  in  the  LDCs  could  very 
well  prove  to  be  the  difference  between  a  commercially  insignificant  and  a  commercially 
beneficial  TRIPS  Agreement. 

While  Pfizer  has  in  the  past  participated  in  technical  training  progrcims  for  patent 
practitioners  from  the  LDCs,  and  I  am  certain  that  we  and  the  other  members  of  our  industry  are 
prepared  to  do  so  in  the  future,  the  resources  available  to  us  pale  in  significance  to  a  U.S. 
financed  government-to-government  program  of  techniceil  assistance  and  training.  Furthermore, 
AID  programs  in  support  of  intellectual  property  infrastnjcture  development  will  help 
demonstrate  that,  rather  than  hurting  the  LDCs,  intellectuaJ  property  protection  Cein  become  one 
of  the  most  powerful  instruments  for  economic  development,  export  growth  and  the  diffusion 
of  new  technologies.  Increasingly  LDCs  are  recognizing  that  the  investment  and  innovation  that 
cire  encouraged  by  intellectual  property  protection  create  technological  change,  which  is  the 
main  engine  of  economic  growth. 

Conclusion 

Pfizer  strongly  supports  both  H.  Con.  Res.  240  and  H.R.  4239.  Teiken  together,  they  call 
for  a  concerted  U.S.  strategy  that  will  continue  to  make  woridwide  intellectual  property 
protection  a  principal  objective  of  U.S.  trade  policy  and,  most  important,  would  complete  the 
unfinished  intellectual  property  agenda  of  the  United  States. 
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Mr.  Chairman  and  members  of  the  Subcommittee: 

Ifs  a  pleasure  to  be  here  this  afternoon  to  talk  about  H.R.  4239  and  House 
Concurrent  Resolution  240. 

I'm  Lawrence  Levlnson.  Senior  Vice  President  of  Paramount 
Communications,  now  a  wholly-owned  subsidiary  of  Viacom  Inc.  We  are  an 
American-based,  copyright-driven  media  company.  Our  businesses  take  us  Into 
worlds  of  cable  network  programming  like  MTV,  Nickelodeon,  and  Showtime 
and  into  theatrical  films,  home  video,  television,  book  and  software  pubhshlng. 
I'm  also  speaking  more  generally  for  our  sister  companies  in  the  copyright 
community  -  records,  computer  software  and  music. 

Let  me  set  the  stage  by  emphasizing  the  centrallty  of  copyright  to  the 
nations  economy.  A  few  statistics  tell  the  story.  Together,  the  copyright 
industries,  including  those  who  create  the  products  and  those  who  deliver  them 
to  the  consumer: 

Account  for  5.6%  of  the  Gross  Domestic  Product; 

Employ    over    5.5    million    people    or    about    5%    of    the    work 

force; 

Will  register  close  to  $40  billion  in  foreign  sales  this  year: 

Are  creating  new  jobs  at  a  rate  three  times  faster  than  the  economy 

as  a  whole. 
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Something  else  Is  striking  about  these  numbers.  In  terms  of  value  added 
to  the  Gross  Domestic  Product  the  copyright  Industries  contribute  more  to  the 
U.S.  economy  than  most  industrial  sectors  ...  and  more  than  any  single 
manufacturing  sector. 

Behind  these  statistics  are  the  driving  forces  of  America's  copyright 
community  -  the  talented  array  of  writers,  artists,  technicians  and  performers  -- 
backed  by  the  private  sectors  investment  and  production  base.  But.  in  the  end. 
It  Is  copyright  protection  that  makes  our  mission  possible.  Copyright  Is  the 
foundation  of  the  creative  process. 

Our  businesses  are  inherently  high  risk.  Each  of  our  programs,  films, 
books,  or  records  Is  unique  In  its  own  right.  Each  constitutes  a  separate  creative 
endeavor  and  exists  In  a  world  of  rapidly  changing  consumer  preferences,  shifting 
markets,  and  swiftly  accelerating  technology.  Many  of  our  films  and  books  have 
relatively  short  shelf  bves.  They  depend  on  an  orderly  sequence  of  release  to 
acliieve  the  needed  return  on  Investment  and  to  reward  those  men  and  women 
who  help  to  bring  these  creative  works  to  consumers  around  the  globe. 
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That  Is  why  the  most  successful  of  our  products  --  the  box  ofQce  hit,  or  the 
popular  cable  network  show,  or  the  latest  bestseller,  for  example,  are  especially 
vulnerable  to  International  piracy  --  whether  through  Illegal  satellite  programming 
reception,  or  lUlclt  mass  duplication,  or  In  a  public  performance  In  a  mini-theater 
without  receiving  the  necessary  permission.  These  invasions  of  our  copyrights 
disrupt  oiu-  markets,  deny  us  a  fair  retiun,  and  In  the  process  cripple  local 
legitimate  distributors  and  exhibitors. 

In  a  few  moments,  I'm  going  to  pass  around  some  recent,  and  I  think  vivid, 
examples  of  pirated  materials  --  ranging  from  illegally  produced  laser  disc  copies 
of  some  of  our  latest  hit  movies  like  Jurassic  Park  to  popular  video  tapes  like  The 
Finn  and  to  important  educational  works  like  The  Teaching  of  English  as  a 
Second  Language. 

But,  let  me  first  stress  that  world  piracy  continues  to  haunt  our  copyright 
industries.  In  a  recent  report  to  the  USTR,  the  International  Intellectual  Property 
Alliance  estimated  that  losses  In  1993  from  world  pfracy  of  films,  records,  music, 
computer  progranis  and  books  In  32  selected  nations  exceeded  a  staggering  S7.6 
billion!  Your  proposed  Joint  Resolution  places  the  overall  figure  into  the  S17 
billion  range. 
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Our  concern  Is  heightened  by  the  fact  that  our  businesses  --  through  the 
medluni  of  the  new  delivery  technologies  --  are  becoming  Increasingly  dependent 
on  overseas  markets.  In  the  motion  picture  Industry,  for  example,  over  40 
percent  of  Its  revenues  now  come  from  beyond  our  borders.  If  America  Is  to 
maintain  a  preeminent  role  In  world  markets  for  the  sale  eind  export  of  Intellectual 
property,  copyright  protection  must  be  placed  high  on  the  nation's  trade  and 
foreign  policy  agenda. 

And  so  from  Ankara  to  Athens...  from  Rome  to  Rio...  and  from  Taipei  to 
Tlenammen  Square  --  we  face  the  contlnumg  onslaught  of  pirate  activity.  If  we 
think  of  the  S7.6  billion  lost  to  piracy  In  Just  those  32  nations  I  mentioned.  Just 
think  of  the  Impact  on  our  Jobs  and  Investment  here  at  home  each  time  a  pirate 
m  a  foreign  country  steals  our  property. 

In  speaking  about  offshore  piracy.  It  is  no  less  than  global  grand  larceny. 
We  punish  criminal  theft  severely  if  It  happens  in  our  country.  We  should  expect 
no  less  from  oiu"  trading  partners  and  those  developing  countries  that  receive  the 
benefits  of  foreign  aid,  GSP,  and  CBI. 

One  may  legitimately  ask.  how  Is  the  private  sector  responding  to  the  threat 
of  world  piracy? 
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The  Motion  Picture  Export  Association,  as  one  example,  has  a  well- 
organized  antl-plracy  program.  Its  members  are  spending  millions  of  dollars  to 
stem  the  ever  increasing  losses  from  ofEshore  piracy.  Last  year  there  were 
Impressive  Increases  in  the  number  of  raids,  investigations  opened,  and  pirated 
cassettes  seized  to  counter  the  more  than  $2  billion  in  overall  losses  due  to 
overseas  piracy  suffered  by  the  film  and  television  industry. 

In  a  number  of  problem  countries  like  the  PRC.  the  Russian  Republic  and 
Taiwan,  the  book  publishing  Industry  Is  also  maintaining  a  copyright  enforcement 
program.  It  has  achieved  notable  successes  in  some  of  the  Pacific  Rim  nations, 
and.  as  a  consequence,  legitimate  foreign  sales  of  books  have  surged. 

In  meeting  the  challenges  of  the  rampant.  Illegal  duplication  of  tapes  and 
discs  through  high-speed  copying  techniques,  the  recording  Industry,  too, 
operates  a  vigorous,  worldwide  antl-plracy  program. 

Private  enforcement  efforts  can  never  fully  succeed  in  their  own  right,  no 
matter  how  energetic  they  are.  The  support  and  cooperation  of  our  government 
is.  therefore,  indispensable.  The  USTR,  through  Ambassador  Kantor  and  his 
predecessor  Ambassador  Hills,  continues  to  be  responsive  to  our  concerns.  So 
are  the  Commerce  and  State  Departments.  In  short,  protection  of  America's 
copvTight  Lifeline  has  now  become  one  of  the  cornerstones  of  the  nations 
International  trade  and  economic  policy. 
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Having  said  this,  we  recognize  that  trade  policy  does  not  always  proceed  In 
a  precise  and  orderly  sequence  given  the  complexities  of  the  International  scene. 
Nevertheless,  we  were  somewhat  disappointed  --  but  not  discouraged  --  by  the 
delay  In  citing  the  PRC  as  a  "priority  foreign  country"  under  "Special  301." 

Beijing's  record  Is  simply  abysmal  when  It  comes  to  protecting  American 
software,  films,  records  and  books  against  well -organized  and  well-flnanced  high- 
tech  pirates,  who  also  engage  In  sophisticated,  international  smuggling 
operations.  We've  estimated  that  U.S.  copyright  companies,  £ts  a  whole,  have  lost 
more  than  S825  million  due  to  piracy  on  the  Chinese  mainland. 

The  motion  plctxu'e  Industry's  revenue  losses  due  to  vldeocassette  piracy  are 
larger  in  Italy  than  einy  other  country  In  the  world.  Greece  and  Turkey  (a  GSP 
eligible  country)  are  among  other  notorious  offenders.  We  were  glad  to  see  these 
nations  assigned  to  the  "Priority  Watch  List"  or  the  "Watch  List." 


Our  hope  Is  that  the  Administration  will  continue  Its  momentum  In  the  war 
against  overseas  piracy.  By  doing  so.  we  will  be  sending  an  unmistakable  signal 
to  the  pirates  around  the  world  that  the  U.S.  will  simply  not  tolerate  the 
continued  theft  of  Amerlccm-made  Intellectual  property. 
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It  Is  in  this  overall  context  that  we  commend  you.  Mr.  Chairman  and 
Congressman  Roth,  for  introducing  H.R.  4239  and  House  Concvirrent  Resolution 
240.  These  measures  add  a  distinct  foreign  policy  thrust  to  our  arsenal  of 
weapons  against  pirate  nations. 

H.R.  4239  addresses  two  essential  needs  --  first,  to  help  foreign  nations 
develop  and  strengthen  their  copyright  protection  laws  and  then  to  carry  out  and 
enforce  those  laws.  Based  on  our  own  front-line  anti-piracy  experience,  these 
steps  would  be  of  considerable  value  as  we  continue  to  Intensify  our  copyright 
enforcement  activities. 

House  Concurrent  Resolution  240,  in  covmterpart  form,  seeks  to  further  the 
cause  of  intellectual  property  protection  by  calling  for  strengthened  levels  of 
protection  in  the  post-TRlPS  environment  through  bilateral,  regional  and 
multilateral  negotiations,  a  direction  we  endorse. 

In  similar  fashion,  we  believe,  as  called  for  in  the  proposed  Joint  Resolution, 
that  heightened  levels  of  copyright  protection  should  be  a  determinant  of  eligibility 
for  future  free  trade  agreements.  We  also  concur  in  the  notion  that  preferential 
programs  such  as  the  CBI  and  the  GSP  should  be  strengthened  to  encourage  the 
accelerated  Implementation  of  the  TRIPS  agreement. 
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Now  that  the  cold  war  Is  over.  It  Is  timely  to  reassess  the  basic  objectives 
of  foreign  aid  when  It  comes  to  safeguarding  American  Intellectual  property.  That 
Is  why  we  found  great  purpose  In  Clause  4  of  the  Proposed  Joint  Resolution.  That 
section  looks  to  the  realignment  of  foreign  assistance  authorities.  In  addition  to 
the  trade  laws  to  support  copyright  protection  beyond  our  borders. 

Carrying  this  concept  one  step  further  In  support  of  national  policies  aimed 
at  Increasing  U.S.  employment  and  Investment,  It  Is  not  much  of  a  departure  to 
conclude  that  foreign  aid  assistance.  In  whatever  form,  should  be  withheld  from 
those  nations  who  willfully  and  repeatedly  violate  American  copyrights. 

On  a  final  note,  let  me  also  stress  that  we  must  continue  to  call  on  you  for 
support  in  assuring  that  foreign  markets  are  not  cordoned  ofif  to  the  sale  and 
export  of  American  intellectual  property.  Denial  of  market  access  Is  Intolerable 
In  Its  own  right.  Market  foreclosure  also  creates  a  breeding  ground  for  even  more 
aggressive  pirate  activity. 

Mr.  Chairman,  that  concludes  my  statement.  With  your  permission  I  have 
some  additional  materials'  on  the  Issues  before  you  that  I  would  like  to  submit 


'  A  Study  of  Copyright  Industries  in  the  U.S.  Economy  1993 
Perspective  by  Economists  Incorporated.  IIPA  chart  on  "USTR 
'Special  301'  Decisions  for  1994  and  Estimated  Trade  Losses  Due  to 
Piracy    ( 1993  )  .  " 
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for  the  record. 

And  now  with  your  further  permission  I'd  like  to  hand  up  some  of  the  recent 
examples  of  pirated  material  I  referred  to  earlier,  and  describe  each  one  In  turn. 

Thank  you. 
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103d  congress 
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H.  CON.  RES.  240 


Expressing  the  sense  of  the  Congress  with  respect  to  intellectual  property 

protection. 


IX  THE  HOUSE  OF  REPRESENTATRTJS 

.Vpril  18,  1994 

Mr.  Gejdfason  (for  himself  and  Mr.  ROTH)  submitted  the  following  concur- 
rent resolution;  which  was  referred  to  the  Committee  on  \Va\'s  and  Means 


CONCURRENT  RESOLUTION 

Expressinn;  the  sense  of  the  Congress  uith  respect  to 
intellectual  property  protection. 

\\liereas  industries  that  are  dependent  on  the  protection  of 
intellectual  property  rights,  such  as  pharmaceutical, 
audiovisual,  and  software  companies,  are  major  contribu- 
tors to  the  pTOVN-th  of  the  United  States  economy; 

Wliereas  these  industries  will  need  strong  intellectual  prop- 
erty protection  if  they  are  to  contiime  to  grow,  to  create 
skilled  and  high  paxing  jobs  in  the  United  States,  and  to 
expand  into  new  markets  worldwide; 

WluM-eas  I'liited  States  cop\Tight-t)a.sed  companies  estimate 
th.'ir  losses  due  to  piracy  at  $15,000,000,000  to 
$17,000,000,000  per  year,  and  the  pharmaceutical  indus- 
tiy  cstiinatos  its  losses  due  to  piracy  at  $5,000,000,000 
per  year; 
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WTiereas  the  Agreement  on  Trade-Related  Aspects  of  Intellec- 
tual Property  Rights  (the  "TRIPS  Agreement")  con- 
cluded in  the  Uruguay  Round  of  multilateral  trade  nego- 
tiations under  the  auspices  of  the  General  Agreement  on 
Tariffs  and  Trade  pro\ides  for  the  first  time  an  inter- 
national standard  accepted  by  more  than  100  countries 
for  the  effective  protection  and  enforcement  of  intellec- 
tual property  rights; 

Whereas  the  TRIPS  Agreement,  on  balance,  contains  high 
standards  for  protection  and  enforcement  of  patents, 
cop^Tight,  trademarks,  trade  secrets,  industrial  designs, 
and  semiconductor  designs,  provides  for  a  multilateral 
dispute  resolution  mechanism,  and  limits  many  excep- 
tions and  derogations,  such  as  compulsory  licenses,  from 
the  standards  of  protection; 

Wliereas  the  TRIPS  Agreement  contains  certain  deficiencies 
in  intellectual  property  protection  because  of  the  need  to 
bridge  differences  among  the  more  than  100  participants 
in  the  Uruguay  Round  negotiations; 

Wliereas  newly  industrializing  countries,  which  already  com- 
pete ver}'  effectively  with  the  United  States  among  a 
broad  range  of  technologically-advanced  products,  may 
not  be  required  to  provide  the  level  of  intellectual  prop- 
erty protection  contained  in  the  TRIPS  Agreement  until 
July  1,  2000,  generally  and,  in  the  case  of  pharma- 
ceutical and  agrichemical  products,  until  July  1,  2005; 

^^^lon>as  these  and  other  deficiencies  in  the  TRIPS  Agree- 
ment will  delay  the  realization,  by  United  States  indus- 
tries that  are  dependent  on  the  protection  of  intellectual 
proi)erty  rights,  of  any  commercial  benefits  from  the 
TKIPS  Agreement  in  many  of  the  major  foreign  markets 
(if  the  riiitod  States; 
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^^^lereas  regrional  neg^)tiations  have  resulted  in  higher  levels 
of  intellectual  property  obligations;  those  contained  in  the 
North  American  Free  Trade  Agreement  (NAFTA)  are 
stronger  and  more  effective  than  those  found  in  the 
TRIPS  Agreement,  especially  with  respect  to  national 
treatment  and  transition  periods; 

\\Tiereas  while  both  the  TRIPS  Agreement  and  NAFTA 
make  significant  strides  in  providing,  on  a  multilateral 
and  regional  basis,  improved  intellectual  property'  protec- 
tion, certain  gaps  still  remain,  which  must  be  filled 
through  the  development  and  implementation  of  a  strat- 
eg^■  to  increase  the  protection  of  intellectual  property 
rights  abroad;  and 

Wliereas  the  agreements  concluded  at  the  Uniguay  Round  of 
trade  negotiations,  in  particular  the  Understanding  on 
Rules  and  Procedures  Governing  the  Settlement  of  Dis- 
putes, liave  created  a  new  environment  for  the  conduct  of 
United  States  trade  policy  on  intellectual  property:  Now, 
therefore,  be  it 

.    1  Resolved  by  the  Home  of  Representatives  (the  Senate 

2  concurring),  That  it  is  the  sense  of  the  Congress  that — 

3  (1)  intellectual  property  protection  should  con- 

4  tiniic  to  be  among  the  principal  trade  policy  objec- 

5  tivcs  of  the  United  States; 

6  (2)    till'   United   States   should   pursue   further 

7  strengthened   levels  of  intellectual   property  protec- 

8  tidii,    even    after   the   TRIPS   Agreement   is   iniple- 

9  minted,  tlunugh  bilateral,  regional,  and  multilateral 
10  ricirotiations: 


95 


1  (3)  the  level  of  intellectual  property  protection 

2  should  be  a  determinant  of  eligibility  for  participa- 

3  tion  in  all  future  free  trade  agreements,  and  the  pro- 

4  nsions  of  law  relating  to  existing  preferential  pro- 

5  grams,  such  as  the  Caribbean  Basin  Initiative,  the 

6  Generalized  System  of  Preferences,  and  the  Andean 

7  Trade   Preferences,   should  be   strengthened  to  en- 

8  courage  accelerated  implementation  of  the  TRIPS 

9  Agreement;  and 

10  (4)  the  authorities  in  statutes  other  than  trade 

1 1  laws  should  be  clarified  to  ensure  that  these  authori- 

12  ties  may  be  used  in  support  of  strong  intellectual 

13  property  protection  abroad. 
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H.  R.  4239 


To  pro\-ide  for  the  establishment  of  a  foreign  assistance  program  to  support 
efforts  by  other  countries  to  protect  intellectual  property. 


IX  THE  HOUSE  OF  REPRESENTATIVES 

April  18,  1994 

Mr.  Uejdenson  (for  himself  and  Mr.  ROTH)  introduced  the  following  bill; 
which  was  referred  to  the  Committee  on  Foreign  Affairs 


A  BILL 

To  prcnide  for  the  establishment  of  a  foreign  assistance 
propram  to  support  efforts  by  other  countries  to  protect 
intcUet'tual  i)roperty. 

1  B(  it  enacted  by  tlie  Senate  and  House  of  Representa- 

2  tires  of  the  United  States  ofAineiica  in  Congress  assembled, 

3  SECTION   1.   INTERNATIONAL  PROTECTION  OF  INTELLEC- 

4  TUAL  PROPERTY. 

5  (a)  Establishment  of  Phogra^m. — In  earning  out 

6  part   I  of  thi"  Foreign  Assistance  Act  of  1961  and  other 

7  rt-lrvant  lurcign  assistance  laws,  the  President,  acting 
S  ihniii'jh  till-  Administrator  of  the  United  States  Agency 
9  tni-  liiiiiiiaiioiial  Development,  shall  establish  a  program 
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1  of  training  and  other  technical  assistance  to  assist  foreign 

2  countries  in — 

3  (1)  developing  and  strengthening  laws  and  reg- 

4  ulations  to  protect  intellectual  property;  and 

5  (2)  developing  the  infrastructure  necessary  to 

6  implement  and  enforce  such  laws  and  regulations. 

7  (b)  Participation  of  Other  Agencies. — The  Ad- 

8  ministrator  of  the  United  States  Agency  for  International 

9  Development — 

10  (1)  shall  utilize  the  expertise  of  the  Patent  and 

1 1  Trademark  Office  and  other  agencies  of  the  United 

12  States  Government  in  designing  and  implementing 

13  the  progi'am  of  assistance  provided  for  in  this  sec- 

14  tion; 

15  (2)  shall  coordinate  assistance  under  this  sec- 

16  tion  with   efforts   of  other  agencies  of  the   United 

17  States  Government  to  increase  international  protec- 

18  tion  of  intellectual  property,  including  implementa- 

19  tion  of  international  agreements  containing  high  lev- 

20  els  of  protection  of  intellectual  property;  and 

21  (3)  shall  consult  with  the  heads  of  such  other 

22  ajzencies  in  determining  which  foreign  countries  will 

23  iHM'eivc  assistance  under  this  section. 
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